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PREFACE
The transactions in the real estate sector have their own peculiarities and thereby one
has always felt the need for having a separate set of provisions that would be more
specific to this sector rather than the general provisions that would be applicable to
any other sector. This need was felt right from the sales tax ( later VAT) as well as in
service tax regime.
However, with the series of changes that have been made effective from 1st April, 2019
it can be seen that the step in this direction has been taken although it may not be in
line with the GST principles.
This book has attempted to analyse the various changes that have been made to the
existing provisions and the new provisions that have been introduced along with the
impact. Further, the discussion of the legal provisions has been summarised by way of
illustrations followed by the open issues that require further deliberation and decision
making. Also a model has been provided that can be used by the industry to costs
involved in continuing with the existing scheme vis-a-vis the new scheme, in order to
facilitate the decision making regarding the option to chose for the rate of tax in case
of ongoing projects.
We have made an attempt to express our views on various issues based on our past
indirect tax experience. The law is still in a nascent stage more clarity would emerge
as our understanding deepens. Now that this booklet is placed in your hands, we
request you to kindly give your valuable feedback, which would improve the quality of
this booklet and make it more enriching to the readers in future editions. (Feedback
can

be

sent

to:

sudhir@hiregange.com,

roopa@hiregange.com

or

ashish@hiregange.com)
We acknowledge the dedicated efforts of CA Shilpi Jain, CA Radhika V, CA B Hemanth
Kumar, CA Monika Motta, CA Manish Sachdeva, CA Mayank Jain and other staff of
Hiregange & Associates in helping us for the timely completion of this booklet.
Also a special thanks to CA Madhukar N Hiregange and CA Rajesh Kumar T R for
vetting this booklet.
29th April, 2019
CA Sudhir V S
CA Roopa Nayak
CA Ashish Chaudhary
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1. INTRODUCTION

1.1 BACKGROUND
GST on real estate has been a contentious issue especially with real estate sector
in India facing a challenging time over the last few years. Several representations were
made to the Government for further simplification and reduction of rates, especially
for residential real estate sector, in the hope that the same would bolster demand for
that sector. The Government also has been contemplating revising the tax structure
under GST for the real estate sector, more so for the residential sector, as the
incidence of tax on the end customer is perceived to be very high coupled with the
fact that it becomes very difficult in this industry to track compliance with the
provisions of anti-profiteering. In that direction, a special tax structure and
mechanism was proposed is formulated wherein it was stated that the said
mechanism would address the slow-down in this sector and boost the residential
segment.

In this regard the GST Council had made certain recommendations in its 33rd and 34th
meeting, after which a series of notifications have been issued on 29.03.2019 which
became effective from 01.04.2019.
In this chapter brief summary of the new scheme that is applicable from 01.04.2019
with the impact for the trade along with the definitions required to be understood are
discussed. In the subsequent chapters further detailed discussions are carried out.

Brief summary of changes effective 1st April 2019
i.

GST is applicable at the effective rate of:
a. 1% in case of apartments under affordable housing,
b. 5% for residential apartments, being non – affordable housing,
c. 5% for commercial apartments in projects with commercial area not more than
15%.
Affordable Residential Apartment is defined to mean residential apartments with
carpet area not exceeding 60 sqm in metropolitan cities [covering Bengaluru,
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Chennai, Delhi NCR, Hyderabad, Kolkata and Mumbai (whole MMR)]or 90 sqm in
other places for which gross consideration does not exceeds Rs. 45 lakhs.
ii.

With the new tax rates, Input Tax Credit shall not be eligible and any available ITC
balance (accumulated net of reversal or from other business under the same
registration) also cannot be used for payment of such GST liability. Further, the
ITC on the purchases needs to be disclosed in Form GSTR- 3B as ineligible credit.

iii.

This scheme mandatory for all new projects commencing from 1st April, 2019.
However for the ongoing projects, onetime option is given to continue with the
existing tax structure and mechanism.

iv.

In case the developer wishes to continue with the existing scheme, he has to opt
for the same by filing the prescribed form on or before 10th May 2019. However
the invoice that needs to be issued from 1st April 2019 onwards has to contain the
rate as per the option exercised.

v.

The option of going into new scheme or continue with the existing scheme is based
on the project and the said project is as per the meaning given for Real Estate
Project under Real Estate Regulation Act (RERA).

vi.

For the purpose of this scheme projects has to be identified as Residential Real
Estate Project (RREP) or others. REEP is a project in which carpet area of
commercial premise is not more than 15%. Such project including the commercial
portion shall be treated as a residential project and the concessional GST rate of
5% shall will be applicable even for commercial apartments also.

vii.

In projects which are not RREP, the benefit of concessional rate will be applicable
only to residential apartments and not for commercial apartments.

viii.

The promoter (as defined in RERA is adopted here as well) is entitled to pay the tax
at the concessional rate as mentioned above.

ix.

On the ongoing projects, wherein the promoter who opts to the concessional rate
from April 2019, attributable input tax credit of GST including transitional credit
to the extent of GST become payable before April 2019 has to be worked out
notionally.

x.

If the credit already availed is more than such credit worked out it has to be paid
back immediately or on permission in 24 instalments along with interest. On the
other hand if the credit already availed is less than credit notionally worked out,
the difference amount can be availed out of future purchases. However such credit
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availed cannot be used for making payment of tax at concessional rate, it can be
used for any other supplies on which GST is payable.
xi.

In order to ensure compliance on suppliers (to promoters) front, additional
condition is added as to procurements wherein it requires that 80% of the inputs
and input services (except grant of development rights, long term lease of land or
FSI, electricity, high speed diesel, motor spriit, natural gas) shall be procured from
registered suppliers only (includes tax paid under reverse charge mechanism).

xii.

In case of failure by the promoters any shortfall GST needs to be paid at the rate of
18% under reverse charge by the builder by 30th June of the next financial year,
for a particular financial year.

xiii.

It would be important to note that all purchases of cement from unregistered
persons shall be liable under reverse charge basis at the rate of 28%, which has to
be paid monthly. Once such tax is paid it would be considered as procurement
form registered person while computing 80%.

xiv.

In case of all capital goods purchased from un-registered persons by promoters, it
would be liable for GST under reverse charge at the applicable rate of tax on such
capital goods.

xv.

Project-wise account of inward supplies needs to be maintained for supplies
procured from registered suppliers and unregistered suppliers. Such details are to
be electronically submitted on the portal before 30th of June of subsequent year in
the prescribed form. [For smaller builders with multiple projects this may again be
a challenge]

xvi.

With respect to JDA (relating to residential real estate projects i.e. including
projects where the commercial area is less than 15% of the total project area)
entered into on or after 1st April, 2019, the Developer needs to pay GST on the
built-up area handed over to Landowner (value shall be equal to the flats sold
[registered] by developer to their customer nearest to joint development agreement)
at the rate of 7.5% with 1/3rd deduction (effective rate 5%) for apartments in case
of non-affordable housing and 1.5% with 1/3rd deduction (effective rate 1%) for
apartments in case of affordable housing, it has to be paid at the time of obtaining
completion certificate.

xvii.

The above liability would arise on the date of issuance of completion certificate or
first occupation, whichever is earlier. GST so charged shall be eligible as ITC in the
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hands of the Landowner in case the said flats are sold prior to issuance of
completion certificate.
xviii.

Further, the GST w.r.t. the transfer of development rights or FSI (including
additional FSI) given to the Developer for such JDAs would be exempt to the extent
of the units sold by the Developer from his share, prior to completion certificate or
first occupation, whichever is earlier, and to the extent of the units remaining
unsold as on such date, the Developer would be liable under reverse charge
mechanism.

xix.

The JDA (relating to other projects) entered on or after 1st April, 2019 would also
be liable under reverse charge mechanism and such liability would arise on
project completion only. Thereby, attempting to ease cash flows for this sector.

xx.

Further, the existing ITC provisions have been amended to ensure that the
ongoing projects would be required to reverse credit availed during the project
execution from 1st Jul ’17 or project commencement, whichever is later, to the
extent of the units sold after completion certificate or first occupation, whichever
is earlier.
Note: It is very important for invoicing from 1st April 2019 as per the option
of either continuing under the earlier scheme or going for the new scheme,
as decided. Once decided intimation to be given by 10th May 2019 is also
very important in case of continuing with the existing scheme.

The below tables gives the comparison of the new scheme with the existing
rates:

Sl.No

Description

Effective

Effective

New Rate

Old Rate

1%

8%

5%

12%

5%

12%

12%

12%

Construction of affordable Residential Apartment by
1.

a promoter
Construction of Other than affordable Residential

2.

Apartment by a promoter
Construction of commercial apartment in RREP by a

3.

promoter
Construction of commercial apartment in REP by a

4.

promoter
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1.2 Important Definitions
A very important aspect that needs to be noted is that the meaning of the various
terms and words used in reference to the real estate sector is now more aligned to
their meanings under RERA. Hence the general understanding until now, be it either
as per the Sales Tax laws/VAT laws/Service Tax laws, has to be unlearned and the
following would have to be noted to understand the provisions effective from 1st Apr
‘19:
a.

Promoter as per explanation 4(xvii) of notification No. 3/2019 ibid, the definition
would be as per section 2(zk) of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as ‘RERA’) which defines the term promoter as:
a. a person who constructs or causes to be constructed an independent building
or a building consisting of apartments, or converts an existing building or a part
thereof into apartments, for the purpose of selling all or some of the apartments to
other persons and includes his assignees; or
b. a person who develops the land into a project, whether or not the person also
constructs structures on any of the plots, for the purpose of selling to other persons
all or some of the plots in the said project, whether with or without structures
thereon; or
c. any development authority or any other public body in respect of allottees of—
 Buildings or apartments, as the case may be, constructed by such authority or
body on lands owned by them or placed at their disposal by the Government;
or
 Plots owned by such authority or body or placed at their disposal by the
Government,
for the purpose of selling all or some of the apartments or plots; or
d. An apex State level co-operative housing finance society and a primary co-operative
housing society which constructs apartments or buildings for its Members or in
respect of the allottees of such apartments or buildings; or
e. Any other person who acts himself as a builder, coloniser, contractor, developer,
estate developer or by any other name or claims to be acting as the holder of a
power of attorney from the owner of the land on which the building or apartment is
constructed or plot is developed for sale; or
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f. Such other person who constructs any building or apartment for sale to the general
public.
Explanation—For the purposes of this clause, where the person who constructs or
converts a building into apartments or develops a plot for sale and the persons who
sell apartments or plots are different persons, both of them shall be deemed to be the
promoters and shall be jointly liable as such for the functions and responsibilities
specified, under this Act or the rules and regulations made thereunder;”

Comment: From the reading of the above provision, it is clear that the person who
does the construction and also the person who causes the construction for the
purpose of selling would be considered as promoter. Further the explanation also
makes it clear that the person selling the apartment and the person constructing
the apartments are both considered as promoter and hence the landowner who
sells the apartment but would not do the construction, could also be considered as
promoter for the purpose of RERA and also for this new scheme of taxation. From
reading of the above definition, another question that arises is whether the
contractor doing the construction for the developer can also be considered as
promoter and thereby 7.5% tax can be paid instead of 18%. Going in the context
and the words it can be considered that sole contractor who is not having any
contract with the buyers are not going to get the concessional rate.

b. Apartment:- As per paragraph 4 (xiv) of notification No. 3/2019 ibid, “apartment”
shall have the same meaning as assigned to it section 2(e) of RERA wherein it is
defined as follows:“whether called block, chamber, dwelling unit, flat, office, showroom, shop, godown,
premises, suit, tenement, unit or by any other name, means a separate and selfcontained part of any immovable property, including one or more rooms or enclosed
spaces, located on one or more floors or any part thereof, in a building or on a plot of
land, used or intended to be used for any residential or commercial use such as
residence, office, shop, showroom or godown or for carrying on any business,
occupation, profession or trade, or for any other type of use ancillary to the purpose
specified”
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Comment: As per above, any self-contained unit would be an apartment under
the new taxation scheme and such self-contained unit could be flat or row houses
or a villa. Further, even a commercial unit would be considered as an apartment,
thereby the new scheme of taxation would apply even to commercial units such as
office spaces, shopping malls, shops etc. in the RREP (less than 15% commercial
apartments in real estate project).

c.

Project as per paragraph 4 (xv) of notification No. 3/2019 ibid, “Project” shall
mean a Real Estate Project (REP) or Residential Real Estate Project (RREP).

d. Real Estate Project (REP) as per explanation 4(xviii) of notification No. 3/2019
ibid, the definition would be as per section 2(zn) of the RERA which defines the
term REP as:


The development of a building or a building consisting of apartments, or
converting an existing building or a part thereof into apartments, or



The development of land into plots or apartment, as the case may be, for the
purpose of selling all or some of the said apartments or plots or building, as the
case may be, and



Also includes the common areas, the development works, all improvements and
structures thereon, and all easement, rights and appurtenances belonging
thereto.

Comment: Thereby all real estate projects including the development of plots
would be considered as REP. However, on examination of the rates it can be seen
that the new rates would be applicable only w.r.t. the construction of the
apartments. Hence, the development of plots and other transaction in plots would
not be covered by this new scheme and would continue to be governed by the rates
as applicable prior to 01.04.2019 only.

e.

Residential Real Estate Project (RREP) as per explanation 4(xix) of notification
No. 3/2019 ibid, the definition would be a REP in which the carpet area of the
commercial apartments in not more than 15% of the total carpet area of all the
apartments in the REP.

13

Thereby, the following projects would be considered as RREP.
a. Projects with only residential apartments
b. Projects with residential apartments and commercial apartments where the
carpet area of the commercial apartments is not more than 15% of the total
carpet area of the project.

Comment: In case the carpet area of commercial apartments in the project is
more than 15% of the total carpet area, then the project would not be a RREP and
hence the new scheme of taxation for such commercial area would not apply to
entire project. However the residential area of such project would be still be
eligible for the new scheme of taxation.

f.

Carpet area as per explanation 4(xxvi) of notification No. 3/2019 ibid, the
definition would be as per section 2(k) of the RERA which defines the term carpet
area as:

 The net usable floor area of an apartment, excluding the area covered by the
external walls, areas under services shafts, exclusive balcony or verandah area and
exclusive open terrace area, but
 Includes the area covered by the internal partition walls of the apartment.
Explanation.— For the purpose of this clause, the expression "exclusive balcony or
verandah area" means the area of the balcony or verandah, as the case may be,
which is appurtenant to the net usable floor area of an apartment, meant for the
exclusive use of the allottee; and "exclusive open terrace area" means the area of
open terrace which is appurtenant to the net usable floor area of an apartment,
meant for the exclusive use of the allottee;

Comment: All the computations under the new scheme require ascertainment of
the carpet area and the same is of utmost importance. Further, as per the
definition above it can be seen the usable area of the apartment is being considered
and any common areas, exclusive balcony, etc. are out of the purview of carpet
area.
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g.

Affordable residential apartment has been defined to extend the scope to include
apartments having carpet area of 60 sqm/90 sqm and where consideration does
not exceed Rs. 45 lakhs. The definition is as per explanation 4(xvi) of notification
No. 3/2019 ibid, shall mean:
a. A residential apartment in a project which commences on or after 01.04.2019,
or in an ongoing project:


In respect of which the promoter has not exercised the option to pay tax
on construction of apartments at the rates as applicable on such services
prior to 01.04.2019,



Having carpet area not exceeding 60 square meter in metropolitan cities or
90 square meter in cities or towns other than metropolitan cities, and



For which the gross amount charged is not more than Rs.45 lakhs.

For the purpose of this clause, i. Metropolitan cities are Bengaluru, Chennai, Delhi NCR (limited to Delhi,
Noida, Greater Noida, Ghaziabad, Gurgaon, Faridabad), Hyderabad, Kolkata
and Mumbai (whole of MMR) with their respective geographical limits
prescribed by an order issued by the Central or State Government in this
regard;
ii. Gross amount shall be the sum total of;  Consideration charged for the services under affordable residential
apartments by a promoter in RREP or in ongoing project @ the rate of
1.5%.
 Amount charged for the transfer of land or undivided share of land, as the
case may be including by way of lease or sub lease; and
 Any other amount charged by the promoter from the buyer of the
apartment including preferential location charges, development charges,
parking charges, common facility charges etc.;
b. An apartment being constructed in an ongoing project, in respect of which the
promoter has not exercised option to pay tax on construction of apartments at
the rates applicable prior to 01.04.2019, under any of the schemes mentioned
below (services as contained in certain entries in sub clause (iv), (v) and (vi) of S.
No. 3 of the rate notification No. 11/2017 – CGST Rate)
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 Jawaharlal Nehru National Urban Renewal Mission or Rajiv Awaas
Yojana.
 “ln-situ redevelopment of existing slums using land as a resource, under
the Housing for All (Urban) Mission/ Pradhan Mantri Awas Yojana
(Urban).


“Beneficiary led individual house construction / enhancement” under
the Housing for All (Urban) Mission/Pradhan Mantri Awas Yojana.



“Economically Weaker Section (EWS) houses” constructed under the
Affordable Housing in partnership by State or Union Territory or local
authority or urban development authority under the Housing for All
(Urban) Mission/ Pradhan Mantri Awas Yojana (Urban).



“Houses constructed or acquired under the Credit Linked Subsidy
Scheme for Economically Weaker Section (EWS)/ Lower Income Group
(LIG)/ Middle Income Group-1 (MlG-1)/ Middle Income Group-2 (MlG-2)”
under the Housing for All (Urban) Mission/ Pradhan Mantri Awas Yojana
(Urban).

 A single residential unit otherwise than as a part of a residential
complex;
 Low-cost houses up to a carpet area of 60 square metres per house in a
housing project approved by competent authority empowered under the
'Scheme of Affordable Housing in Partnership' framed by the Ministry of
Housing and Urban Poverty Alleviation, Government of India;
 Low cost houses up to a carpet area of 60 square metres per house in a
housing project approved by the competent authority under1) The “Affordable Housing in Partnership” component of the
Housing for All (Urban) Mission/Pradhan Mantri Awas
Yojana;
2) Any housing scheme of a State Government;
 Low-cost houses up to a carpet area of 60 square metres per house in an
affordable housing project which has been given infrastructure status
vide notification of Government of India, in Ministry of Finance,
Department of Economic Affairs vide F. No. 13/6/2009-INF, dated the
30th March, 2017.
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Works

contract

service

provided

to

the Central

Government,

State

Government, Union Territory, [a local authority, a Governmental Authority
or a Government Entity] by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of a residential complex predominantly meant for self-use or the
use of their employees or other persons specified in paragraph 3 of the
Schedule III of the Act.
Comment: From the above it can be seen that the apartments having carpet
area of 60 sqm/90 sqm would be considered as affordable houses if sold for
not more than Rs. 45 lakhs. In addition to this the apartments sold, which
are part of the schemes mentioned above, irrespective of their sale
consideration and in some cases irrespective of the area involved, would also
fall under the same category. In this regard, if the promoter opts for the:
a. New scheme for the project having such apartments, the effective rate
of tax would be 1% for affordable housing apartments, or
b. Existing scheme for the projects as contained in S. No. 3 of
notification No. 11/2017 ibid, then the effective tax liability would be
@ 8% for such apartments.

h. Ongoing project:
Notification No.3/2019 ibid defines ongoing project as a project which meets all
the following conditions, namely(a) commencement certificate in respect of the project, where required to be issued
by the competent authority, has been issued before 01.04.2019, and it is certified
by any of the following that construction of the project has started before
01.04.2019:
(i) an architect registered with the Council of Architecture constituted under the
Architects Act, 1972 (20 of 1972); or
(ii) a chartered engineer registered with the Institution of Engineers (India); or
(iii) a licensed surveyor of the respective local body of the city or town or village or
development or planning authority.
(b) where commencement certificate in respect of the project, is not required to be
issued by the competent authority, it is certified by any of the authorities
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specified in sub clause (a) above that construction of the project has started
before 01.04.2019;
(c) completion certificate has not been issued or first occupation of the project has
not taken place before 01.042019;
(d) apartments being constructed under the project have been, partly or wholly,
booked on or before the 31st March, 2019.
Explanation- For the purpose of sub- clause (a) and (b) above, construction of a
project shall be considered to have started before 01.04.2019, if the earthwork for
site preparation for the project has been completed and excavation for foundation
has started before the 01.04.2019.

Comment: All the above conditions need to be met to qualify as an ongoing project.
Hence, in case:
a. Construction has begun in the project but no booking has happened until 31st
Mar ’19, or
b. Projects where completion certificate or first occupation has happened by 31st
Mar ’19,
Such projects would not be ongoing projects. Further in case of projects falling
under a), no option would be available to pay tax at the rates applicable prior to 1st
Apr ’19.

i.

Apartment booked on or before the 31st March, 2019
Notification No.3/2019 ibid defines an apartment booked on or before the 31st
March, 2019 as an apartment which meets all the following three conditions,
namely(a) part of supply of construction of which has time of supply on or before the 31st
March, 2019 and
(b) at least one instalment has been credited to the bank account of the registered
person on or before the 31st March, 2019 and
(c) an allotment letter or sale agreement or any other similar document evidencing
booking of the apartment has been issued on or before the 31st March, 2019;
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Comment: Receipt of money in the bank account is an important criterion.
Further it is to be noted that each project under RERA would be required to have a
separate bank account. Hence, the receipt of money in any bank account other
than the RERA designated, might not be treated as a receipt in respect of the
project under consideration.

j.

Commencement certificate:- As per paragraph 4 (xxi) of notification No. 3/2019
ibid, means the commencement certificate or the building permit or the
construction permit, by whatever name called issued by the competent authority
to allow or permit the promoter to begin development works on an immovable
property, as per the sanctioned plan.

Comment: In case there is no commencement certificate issued by the local
authority the approval of plan would be considered as commencement certificate.

k. Development works: -As per paragraph 4 (xxii) of notification No. 3/2019 ibid,
means the external development works and internal development works on
immovable property.

l.

External development works: -As per paragraph 4 (xxiii) of notification No.
3/2019 ibid, includes roads and road systems landscaping, water supply,
sewerage and drainage systems, electricity supply transformer, sub-station, solid
waste management and disposal or any other work which may have to be executed
in the periphery of, or outside, a project for its benefit, as may be provided under
the local laws.

m. Internal development works:-As per paragraph 4 (xxiv) of notification No.
3/2019 ibid, means roads, footpaths, water supply, sewers, drains, parks, tree
planting, street lighting, provision for community buildings and for treatment and
disposal of sewage and sullage water, solid waste management and disposal, water
conservation, energy management, fire protection and fire safety requirements,
social infrastructure such as educational health and other public amenities or any
other work in a project for its benefit, as per sanctioned plans.
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n. Competent authority:-As per paragraph 4 (xxv) of notification No. 3/2019 ibid,
the term "competent authority” as mentioned in definition of “commencement
certificate” and “residential apartment” , means the local authority or any
authority created or established under any law for the time being in force by the
Central Government or State Government or Union Territory Government, which
exercises authority over land under its jurisdiction, and has powers to give
permission for development of such immovable property.

o.

Real estate regulatory authority: -:- As per paragraph 4 (xxviii) of notification
No. 3/2019 ibid means the Authority established under sub- section (1) of section
20 (1) of the RERA, 2016 (No. 16 of 2016) by the Central Government or State
Government.

p. Residential apartment:- As per paragraph 4 (xxix) of notification No. 3/2019 ibid,
is defined as an apartment intended for residential use as declared to the Real
Estate Regulatory Authority or to competent authority.

q.

Commercial apartment: -As per paragraph 4 (xxx) of notification No. 3/2019 ibid,
shall mean an apartment other than a residential apartment.

r.

Floor Space Index:- :- As per paragraph 4 (xxxi) of notification No. 3/2019 ibid,
shall mean the ratio of a building’s total floor area (gross floor area) to the size of
the piece of land upon which it is built.
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1.3 Rate Table
Type of Project
1.

Effective rate of tax

Residential project - Other than affordable

i. Ongoing project (old scheme)

12%

ii. Ongoing project (new scheme)

5%

iii. Project commenced on or after 1.4.2019

5%

2.

Residential project –Affordable

i. Ongoing project - Apartments under Central

8%

and/or State housing Scheme*(old scheme)
ii. Ongoing project - Apartments NOT under

12%

Central and/State housing scheme* and
Carpet

area

<=

60/90

Sqm

and

consideration <=Rs. 45 lakhs (old scheme)
iii. Ongoing project - Apartments under Central

1%

and/or State housing Scheme* (new scheme)
iv. Ongoing project - Apartments NOT under

1%

Central and/State housing scheme* and
Carpet

area

<=

60/90

SQM

and

consideration <=Rs. 45 lakhs (new scheme)
v. New project - Apartments under Central

5%

and/or State housing Scheme*,Carpet area
>60/90 SQM and/or consideration >Rs. 45
lakhs
Affordable- ongoing project (new scheme)
vi. New

project

notunder

-

Central

Apartments
and/or

whether

State

or

housing

scheme* and Carpet area <= 60/90 SQM and
consideration <=Rs. 45 lakhs (new scheme)

3.

Commercial units in RREP
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1%

i. Ongoing project (old scheme)

12%

ii. Ongoing project (new scheme)

5%

iii. project commencing on or after 1.4.2019

5%

Commercial units in REP other than

4.

12%

RREP (in all cases)

5.

JDA – Construction service by Developer to Landowner – payable by

Developer

i.

For residential and commercial apartments in RREP

a. JDA- before 01.04.2019
Supplementary

agreement

18%
(SA)-

before

01.04.2019

(If value includes sale of land then
12%)

b. JDA- before 01.04.2019

12% (as value would include land

SA- after 01.04.2019 (opting for old scheme)
c. JDA- before 01.04.2019

component as well)
5%

SA- after 01.04.2019 (opting for new scheme)
d. JDA- after 01.04.2019

5%

SA- after 01.04.2019

ii.

For commercial units in REP other
than RREP

18%
(If value includes sale of land then
12%)

6.

JDA – Development rights provided by Landowner to Developer w.r.t

commercial and residential apartments
i. JDA- before 01.04.2019

18%

SA- before 01.04.2019

(If value includes sale of land then
12%) (payable by the Landowner)

ii. JDA- before 01.04.2019

18%

SA- after 01.04.2019

(payable by the Developer under
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RCM)
iii. JDA- after 01.04.2019
SA- after 01.04.2019
A. Commercial

18%
(payable by the Developer under
RCM)

B. Residential
Initially exempt.
For units remaining unsold on CC 18% (however restricted to 5% on
the value of flat sold closer to the
CC date) (payable by the Developer
under RCM)

7.

Works contract service

i. For other than affordable housing project

18%

and for commercial project
ii. For affordable housing project

12% (subject to conditions in the
notification)

*Apartments under Central and/or State housing Scheme - an apartment being
constructed under any of the schemes specified in sub-item (b), sub-item (c), sub-item
(d), sub-item (da) and sub-item (db) of item (iv); sub-item (b), sub-item (c), sub-item (d)
and sub-item (da) of item (v); and sub-item (c) of item (vi), against serial number 3 of
the Table in notification No. 11/2017-CT(R) dated 28.06.2017.
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2. DECISION MAKING FOR NEW SCHEME
Introduction
Prior to 1st Apr ‘19, GST on construction service relating to residential and
commercial apartments is effectively at 12% (post deduction of 1/3rd towards the
value of land). Further, a concessional GST rate of 8% (post deduction of 1/3rd
towards the value of land), was applicable for affordable houses as defined during
such period. Full benefit of credit was available to developers/builders.

W.e.f. 01.04.2019, GST would be liable at an effective rate of 5% (7.5% GST rate less
1/3rd towards land deduction) for apartments in constructed in “Residential Real
Estate Project (RREP)” outside the affordable segment and effective GST rate of
1% (1.5% GST rate minus 1/3rd land deduction) for “affordable residential
apartments”

as

defined

in

notification

3/2019

ibid.

Though,

construction

of commercial apartments in an REP other than RREP would continue at the effective
GST rate of 12%. However, benefit of input tax credit is unavailable going forward and
also highly restricted credit benefit available for ongoing projects.

Further, it is to be noted that for a project that has commenced on or after
01.04.2019, the new scheme is mandatory, whereas for ongoing projects, the promoter
has an option to choose either the new scheme or continue under the rates applicable
prior to 01.04.2019.

Ongoing projects
Before analyzing which option would be beneficial for an ongoing project, it is
important to understand the term ongoing project, which is a project which meets all
the following conditions, namely Commencement certificate issued - on/ before 31.03.2019
 Construction has started – on/before 31.03.2019
 Completion certificate not issued on / before 31.03.2019
 Booking* - on/ before 31.03.2019
The commencement certificate in respect of the project, where required to be issued
by the competent authority, has been issued on or before 31st March, 2019, and it
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is certified by any of the following, that construction of the project has started on or
before 31st March, 2019: an architect registered with the Council of Architecture constituted under the
Architects Act, 1972 (20 of 1972); or
 a chartered engineer registered with the Institution of Engineers (India); or


a licensed surveyor of the respective local body of the city or town or village or
development or planning authority.

Thereby there is cumulative condition i.e. commencement certificate should be there
plus the certificate as to the start of actual construction.
Where the commencement certificate in respect of the project, is not required to be
issued by the competent authority, it is certified by any of the authorities specified
in sub clause (a) above that construction of the project has started on or before the
31st March, 2019;
There are practical challenges which arises wherein there was a requirement of
obtaining the commencement certificate as per law, whereas such commencement
certificate was not so obtained then strictly as per the provisions, the benefit to
continue with old scheme is ruled out.

There is an explanation explaining when the project is said to have been started and it
reads as follows:
Explanation: - The construction of a project shall be considered to have started on or
before the 31st March, 2019, if the earthwork for site preparation for the project has
been completed and excavation for foundation has started on or before the 31st March,
2019

*Booking means an apartment booked – all the below conditions to be satisfied:
 At least a part of ToS falls prior to 1st Apr ‘19
 at least 1 installment has been credited to the bank account
 Document evidencing booking issued.

From all the above conditions if any project is not fulfilling all the conditions of an
ongoing project, i.e. say:
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a. No bookings have been made in the project though the construction has
commenced, or
b. Booking / enquiry exists but no instalment is received or no documents is
issued evidencing the booking, or
c. Booking has happened in the project but no commencement of construction,
In all the above cases, it would be a new project, which will be liable at the rates
effective from 1st Apr ‘19 i.e. 1% or 5%, mandatorily.

Further, it is to be noted that this new scheme of rates is applicable only in cases
where construction services are provided along with transfer of land. For pure
construction services, existing rate of 18% would apply.

Having ascertained the project is ongoing project, there are two options available i.e.
opt for new scheme of concessional rate of tax or continue with the existing rate. We
would proceed to understand the best option to the promoter. Further, this decision
would have a large impact on the cost structure and future sales of promoter.
Therefore, before taking a decision, critical analysis of all factors shall be done.

Best option for promoter in case of ongoing projects:
As discussed in earlier sections, the promoter has two options for ongoing projects i.e.
to continue with the existing scheme of 8% or 12% as the case may be else to opt for
1% or 5% as the case may be, without availing ITC.

The following shall be the impact if one opts for the 1%/5% scheme


Promoter needs to reverse the credit pertaining to un-booked flat and installments
not due, pertaining to booked flats as on 31st of March 2019 in terms of Annexure
to notification No. 3/2019 ibid, which becomes a cost.



Cash flow of such reversal of there is no sufficient credit in books.



Promoter would be out of pocket in case the above cost cannot be collected from
the customers by increasing the selling price.



The promoter of projects covered under RERA, may not be able to revise the price
for the booked flats in view of the restriction laid therein.
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To the extent the promoter is unable to recover the inputs cost from the customer
existing or prospective, it would be additional cost or decrease in profit for the
promoter.

The following shall be the impact if one opts for the 8%/12% scheme


No commercial impact in case the promoter would be able to collect 12% GST from
customers.



To compete with other promoters and to affect the same, the promoters would not
be able to collected GST at 12% and any amount short collected shall become a
cost. Say in case only 5% is collected instead of 12% then the 7% is decrease in
profit to the developer.



No RCM for short fall in 80% of purchase of input and input service by registered
dealer and additional liability.



The mix of affordable apartments will also be determinative since the credit of the
same will be generally higher thereby benefit of ITC will be available for other
payments.

We will discuss the impact of the new scheme on different types of ongoing projects in
subsequent paragraphs.

2.1 Commercial projects
 The pure commercial projects would be liable at 12% (after 1/3rd deduction for the
land) even after 31st Mar ’19 and would be eligible for full ITC. Since, there is no
change in taxation structure with respect to such projects, there would be no
decision making required in this regard.

2.2 Mixed projects (commercial > 15%)
 In general a mixed project would mean a project consisting of both commercial and
residential units.
 Since this is an REP other than RREP (i.e. commercial > 15%), the effective rate
applicable to the commercial apartments would be 12% as the new scheme is not
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applicable to such units. Hence no case of decision making for such commercial
units.
 However, w.r.t. the residential units the promoter would have an option to go for the
effective rate of either 8% / 12% (old rates) or 1% / 5% (new rates), for affordable
residential apartments or other apartments, respectively.
 As there is change in rate of tax for the residential apartments, we need to analyze
whether paying tax under existing scheme would be beneficial or opting for new
scheme would be beneficial.
 The following are the steps to decide the above for the residential portion in the said
project:

In case promoter opts to pay GST @ 12% (only w.r.t. residential apartments)
 In such case, for the bookings of residential apartments and amounts received,
before 1st Apr ’19, the price quoted to the customer would be in such a way that the
GST would be paid over and above the price quoted by the promoter, which would
be collected and paid to the Government.
 However, in respect of the above apartments, there could be a possibility that the
customers object to pay GST @ 12% for amounts paid on or after 1st Apr ’19 and
agree to pay GST only @ 5%. In such case the difference tax i.e. @ 7% would
become a cost to the promoter.
 Further, in case of residential apartments booked on or after 1st Apr ’19 also if the
customer agrees to pay GST only @ 5% then the remaining 7% GST would have to
be borne by the promoter, adding to the cost of the promoter for continuing under
the existing scheme.
 In case, the customer agrees to pay GST @ the agreed rate in the agreement of sale
for the residential apartments being @ 12% for the bookings done prior to and after
31st Apr ’19, there would be no additional cost to the promoter on account of
continuing with the existing scheme of tax as he collects and pays tax.
 There would be no cost on account of ITC as the promoter would be eligible for the
credit as he is continuing with the existing scheme.
 Also, ITC reversal w.r.t. unsold units at the end of the project is not considered as a
cost as the same would also be part of cost to promoter if he opts for the new
scheme @ 5%.

28

Additional cost to promoter (E) = 12% on sale consideration (-) GST paid by the
customer, w.r.t. residential apartments in the project.
 The major decision factor here is to do with customer acceptance and market
conditions for sale of flats. Further also the reversal of credit to the extent of unsold
flats would be additional cost.

In case promoter opts to pay GST @ 5% (only w.r.t. residential apartments)
 Due to opting for this scheme the promoter would be required to reverse ITC as per
Annexure I to notification No. 3/2019 ibid.
 Also the promoter would be ineligible to any ITC w.r.t. procurements made from 1st
Apr ’19 including RCM for Unregistered supplies relating to the residential
apartments, which would add to the cost.
 The customers would agree to pay GST @ 5% for the residential apartments and
hence there would be no additional cost on account of the tax payable on the
outward supply.
Additional cost to promoter (N) = ITC reversal as per Annexure 1 to notification
3/2019 ibid (+) ITC which is ineligible w.r.t. procurements from 1st Apr ‘19

Thereby if E is higher than N then new scheme i.e. effective rate of 5%, would be
beneficial. In case N is higher than E then the existing scheme i.e. effective rate of
12%, would be beneficial.

2.3 Only residential or residential with commercial <= 15%
 The existing effective rate of tax in case of affordable residential apartments is 8%
and in case of other than affordable residential apartments it is 12%. Further, the
effective rates as per the new scheme are 1% and 5%, respectively.
 The effective rate for commercial units in the existing scheme is 12% with ITC, and
under the new scheme (where the carpet area of such commercial portion is < 15%
of the total carpet area in the project), such commercial portion would be liable at
the effective rate of 5% with no ITC.
 As there is change in rate of tax, for the ongoing projects w.r.t. the commercial and
residential apartments, we need to analyze whether paying tax under existing
scheme would be beneficial or opting for new scheme would be beneficial.

29

 The following are the steps to decide the above:

In case promoter opts to pay GST @ 12%
 In such case, for the bookings of apartments and amounts received, before 1st Apr
’19, the price quoted to the customer would be in such a way that the GST would be
paid over and above the price quoted by the promoter, which would be collected and
paid to the Government.
 However, in respect of the above apartments, there could be a possibility that the
customers object to pay GST @ 12% for amounts paid on or after 1st Apr ’19 and
agree to pay GST only @ 5%. In such case the difference tax i.e. @ 7% would
become a cost to the promoter.
 Further, in case of units booked on or after 1st Apr ’19 also if the customer agrees to
pay GST only @ 5% then the remaining 7% GST would have to be borne by the
promoter, adding to the cost of the promoter for continuing under the existing
scheme.
 In case, the customer agrees to pay GST @ the agreed rate in the agreement of sale
being @ 12% for the bookings done prior to and after 31st Apr ’19, there would be no
additional cost to the promoter on account of continuing with the existing scheme
of tax as he collects and pays tax.
 There would be no cost on account of ITC as the promoter would be eligible for the
credit as he is continuing with the existing scheme.
 Also, ITC reversal w.r.t. unsold units at the end of the project is not considered as a
cost as the same would also be part of cost to promoter if he opts for the new
scheme @ 5%.
Additional cost to promoter (E) = 12% on sale consideration (-) GST paid by the
customer, w.r.t. all apartments in the project.

In case promoter opts to pay GST @ 5%
 Due to opting for this scheme the promoter would be required to reverse ITC as per
Annexure II to notification No. 3/2019 ibid.
 Also the promoter would be ineligible to any ITC w.r.t. procurements made from 1st
Apr ’19, which would add to the cost.
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 The customers would agree to pay GST @ 5% and hence there would be no
additional cost on account of the tax payable on the outward supply.
Additional cost to promoter (N) = ITC reversal as per Annexure 1 to notification
3/2019 ibid (+) ITC

which is ineligible w.r.t. procurements from 1st Apr ‘19

Thereby if E is higher than N then new scheme i.e. effective rate of 5%, would be
beneficial. In case N is higher than E then the existing scheme i.e. effective rate of
12%, would be beneficial.

Let us understand whether paying tax under existing scheme would be beneficial or
under new scheme with the following example:
Illustration: X Ltd is constructing residential apartments in a project. Project comprises
of 75,000 sq ft carpet area and the carpet are of each flat is 1500 sq. ft. The total flats in
the project are 50.


90% of the project is completed up to 31.03.2019



30 flats were booked for Rs. 5000 per sq. ft up to 31.03.2019. Further, 90%
invoicing was done up to such date and payment for the same (Rs. 20.25 crs)
was also received from the customer. Tax on the such amount was paid (Rs. 2.43
cr).



Remaining consideration to be received for the above = Rs. 2.25 crs. Tax @ 12% =
Rs.0.27 crs



It is assumed that the remaining units will be sold at Rs. 5000 per sft. Amount to
be realised for the remaining 20 flats = Rs.15 crs and tax @ 12% = 1.80 crs



ITC availed by X Ltd. for the project including transitional credit claimed up to
31.03.2019 - Rs. 3.75 crore.



Estimated tax on the future procurements – 0.25 crs



Completion certificate is not received on or before 31.03.2019.



Customers agreed to pay 5% on the consideration paid from 01.04.2019.
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If X ltd is continuing with the existing scheme
Steps
1.

2.
3.

Action

Amount

GST @12% on the total consideration received (A)

4.5 Cr

(50*1500*5000)*12%
GST paid by the customer, w.r.t. all apartments in the project (B)
(2.43 Cr) + (0.27/12*5) +(1.8/12*5)
Total cost to Developer (E) = A-B

3.2925 Cr
1.2075 Cr

If X Ltd. opts for the new scheme:
Steps

Action

Amount

1.

ITC reversal as per Annexure 1 to notification 3/2019

1.50 Cr

ibid
(refer working note-1)
2.

Compute the estimated ITC to be paid on input, input

0.25 Cr

service and capital goods till the end of the project
(B1)
3.

Arrive at cost under the new project(N) =A1+B1

4.

Decide = If E < N = Continue Existing Scheme

1.75 Cr

Here, 1.2075< 1.75. Thus, existing scheme would be
beneficial.

Working Note -1: (Detailed discussion on manner to compute is given in Chapter 4 of
this book)
ITC to be reversed (Tx) = T-Te
Tx= ITC attributable to construction where ToS is on or after 01.04.2019
T= Total ITC availed as on 31.03.2019
Te= ITC attributable to construction where ToS is on or before 31.03.2019
Te=T* (carpet area of booked/total carpet area)* (value of supply for ToS of booked/
total value for the apartments booked on or before 31.03.3019) * 1 / % of completion
of construction as on 31.03.2019.
Te= 3.75 – (3.75 * 45000/75000*20.25/22.50*1/90%)
= 3.75 – 2.25 = 1.5 Cr
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Complications in case 5% is opted for on-going projects (Developer):
1. ITC would be a cost to Developer as thus cost data is required to be re-worked
which may lead to change in price per sq. ft. Customer may not agree to such
increased price.
2. Project wise data w.r.t. inputs and input services shall be constructed or
identified.
3. If customer does not agree to remit 7% GST, then the same would have to be
shown as discounts in invoice and books.
4. ITC availment or reversal shall be calculated for each project.
5. Procurements from registered persons shall be computed and if they are less than
80% of total procurements, then GST under RCM has to be paid on shortfall. This
may lead to blockage of working capital.
Pros of opting new scheme by Landowner:
1. As Landowner would be availing ITC of GST charged by the Developer, the
computations of 80% of registered purchases and the applicability of RCM in case
of shortfall would not apply to Landowner. As the 100% procurements would be
from the registered person only.
Points to remember before decision making:
1. If in a JDA, Time of supply is 01.03.2019 but neither the Developer nor the
Landowner has discharged the liability and, if they discharge after the
introduction of new scheme, then Developer/Landowner would be eligible to claim
ITC of GST charged by the other party but such ITC cannot be utilised against the
output tax liability relating to sale of flats to customers, if both the Landowner/
Developer opt to pay GST @ 5% on the on-going projects. However, such ITC can
be utilised to pay any other outward tax liabilities.
2. If the project is almost completed i.e. more than 80% or approx, then it would be
suggested that the Developer could pay GST under existing scheme as majority of
inputs or input services would have been procured and ITC on such procurements
would have been availed in his electronic credit ledger. However, if the project is in
initial stages of construction where major part of inputs or input services are not
procured then, it would be recommended to opt for new scheme.
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3. If the project cost is at premium places wherein the essential component is due to
premium of land value and construction cost and corresponding input tax credit is
not substantial it would be ideal to go for new scheme if substantial booking is
still open and expected to be done before obtaining CC.
4. One more deciding factor which can make difference in decision making is the
expected flats to be sold before CC. This is because in such cases even in the
exiting scheme also the credit attributable to unsold flats has to be paid back.
5. For the Landowner, as the ITC would be mostly only the construction services
provided by the Developer, opting for the new scheme would be beneficial.

The above discussions are broad guidelines. However the decision making should be
made based on the quantified figures on different aspects and also the qualitative
aspects as to market conditions, customer relationship, clauses in the agreement
would make substantial impact.

34

3. ACTIONS TO CONTINUE WITH THE EXISTING SCHEME
In case of an ongoing project, the promoter would have the option to continue paying
GST at the effective rates as applicable prior to 1st Apr ’19 i.e. 12% or 8%, as
applicable (hereinafter referred to as the existing scheme) or opt to pay at the
effective rate of 1% or 5%, as applicable (hereinafter referred to as the new scheme),
w.r.t. the residential apartments in any project and commercial apartments in an
RREP (i.e. project where area of commercial apartments is <= 15% of the total project
area). Other apartments i.e. apartments in a pure commercial project and
commercial apartments in an REP other than RREP (i.e. project where area of
commercial apartments is > 15% of the total project area), the new scheme would not
be applicable and would have to continue paying GST under the existing scheme.

Generally in case of projects where a major portion of the cost has been incurred and
also substantial bookings have been done, it might be beneficial for the promoter to
continue with for the reason that the contracts with customers cannot be modified to
revise the prices to accommodate the increase in cost due to credit reversals that
would be required in case of transition to the new scheme. However, this would have
to be weighed against the possibility of collecting tax at the effective rate of 12% from
the existing as well as the new customers. Below is a summary of the actions and
implications for continuing with the existing scheme.

3.1 Actions for going with the existing scheme
For the different types of projects, i.e. pure commercial, mixed project and pure
residential projects for which GST payment under the existing scheme is opted, the
following points shall be noted:


The effective rate of tax applicable for such ongoing projects would be 12% for
the non-affordable segment and 8% for the apartments under the affordable
segment (as per the earlier definition).



In case of affordable housing, it is important to note that the apartments that
were eligible for the reduced effective rate of 8% prior to 1st Apr ’19 (i.e.
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services falling under sub-item (b), (c), (d), (da) and (db) of S. No. 3(iv), subitem (b), (c), (d) and (da) of S. No. 3(v) and sub-item, (c) of S. No. 3(vi)) would
only be able to continue to pay GST at such rate. Other apartments, even
though satisfying the definition of ‘affordable residential apartment’ as defined
under S. No. 2(xvi) w.e.f. 1st Apr ’19, would not be eligible for the effective rate
of 8% and would have to pay at the effective rate of 12%. In other words the
new definition of only based on carpet area and value being less than 45 lakhs
is not applicable to continuing under old scheme.


ITC on the future procurements would be eligible in terms of section 16 and
17 of the Act subject to rule 42 and 43 of the CGST Rules, 2017, where such
credit would be considered as a common credit. Discussion on such rules has
been made in detail in chapter 5 of this book.



Further, ITC reversal would be required in terms of rule 42 and 43 of the
CGST Rules, 2017, in respect of the units that are unsold on receipt of CC.
The reversal of such ITC is explained in detail in chapter 5 of this book.



The option of paying under existing scheme has to be exercised by
10.05.2019 in the Form given in Annexure IV to notification No. 3/2019
ibid. If not opted within such time, the new scheme would be deemed to
have been opted for.



The invoices issued from 01.04.2019 up to the date of exercising such option
shall be issued charging taxes at applicable rates and not at concessional
rates.

Hence, even though the promoter has time to file the said form regarding the
option chosen, until 10.05.2019, but the same has to be decided and given effect
to in the invoices issued from 01.04.2019. Thereby, immediate analysis and
decision making is the need of the hour w.r.t. the ongoing projects. As discussed
in the earlier chapter, the impact has to be ascertained with probable values
coupled with qualitative aspects like market reaction, existing customers impact
and reaction etc., before deciding the option.
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4. OPTING FOR NEW SCHEME

The promoter would be liable to pay GST under the new scheme w.e.f. 1st Apr ’19, with
respect to the commercial apartments in RREP (i.e. project where carpet area of
commercial apartments is not more than 15% of the total project carpet area) and
residential apartments, relating to:
a. Projects which commence on or after 1st Apr ’19 (mandatory),
b. Ongoing projects (optional)
However, the catch being that no ITC would be eligible and a certain class of the
procurements shall be made from registered persons only else liability would vest with
the promoter under reverse charge. In this chapter we would look at the provisions
that would be applicable for the different projects where tax is paid under the new
scheme.

4.1. Project with commercial and residential apartments
4.1.1 Commercial <= 15% (RREP)
Rate of Tax
As per the new scheme of tax effective from 1st Apr ‘19, the rate of GST for the
following apartments in the RREP would be as follows:
S.

Type of apartment

No.

Rate of

Effective

tax*

Rate

1

Affordable residential

1.5%

1%

2

Residential other than

7.5%

5%

7.5%

5%

above
3

Commercial

* - With 1/3rd deduction for value of land.

Conditions to be fulfilled for opting for the new scheme
The following conditions shall be fulfilled, for the residential and the commercial
apartments in the RREP:
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1. The output tax liability has to be paid by way of debit to Electronic Cash ledger
only. Thereby, even if any credit balance in the credit ledger exists, the same
cannot be used to pay the said liability.
2. Total input tax availed for the project from 01.07.2017 (including the transitional
credit) needs to be restricted in the manner prescribed in Annexure II to the
notification No. 3/2019 ibid, to the extent of the apartments booked and
installments due prior to 31st Mar ‘19 (as explained in the next section). If as per
such computation, excess ITC has been availed, reversal of the same shall be done
either by using available credit or by way of payment in the electronic cash ledger.
3. In case of procurement of cement for the project from unregistered persons up to
cut-off date, GST shall be paid under reverse charge mechanism (RCM) by the
promoter at applicable rates i.e. 28% presently, in the month in which such
cement is received. [Notification No. 3/2019 read with notification No. 7/2019 ibid]
4. In case of capital goods procured from unregistered persons, GST shall be paid by
the promoter under RCM at the applicable rates. [Notification No. 7/2019 ibid]
5. 80% of the value of the inputs and inputs services shall be received from
registered suppliers. This needs to be checked for each project separately and for
each financial year (FY). However, in the FY in which the cut-off date occurs the
said limit would have to be checked only for part of the FY up to the cut-off date.
[Notification No. 3/2019 read with notification No. 7/2019 ibid]. However, for the
purpose of this calculation the following service supplies shall not be taken into
account


Grant of development rights



Long terms lease of land (against upfront payment in the form of premium,
salami, development charges, etc.)



FSI (including additional FSI)



Electricity,



High speed diesel



Motor spirit



Natural gas

6. In case of shortfall, the promoter would be liable to pay GST at 18% under RCM by
30th June of the next financial year and the details shall be submitted in the form
as prescribed.
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7. The promoter shall maintain project wise records for account of inward supplies
and report the ITC not availed in Form GSTR- 3B as ineligible credit.

From the above it can be seen that though the rate of tax has been reduced the costs
would increase due to:
a. ITC is becoming a cost i.e. transitional reversal as per Annexure II ibid and future
taxes which would be ineligible credit, being a minimum of 80% of input services
and inputs, and 100% on capital goods.
b. Additional

compliance

cost

by

way

of

maintaining

separate

procurement/consumption records for each project even though being under the
same GSTIN, RCM compliances, filing of information at the FY end or completion
of project relating to the compliance with the condition of at least 80%
procurement from registered vendors, etc.

ITC reversal as per Annexure II
Reversal of ITC for persons opting for the new scheme (As per Annexure II of
notification 03/2019 ibid) in RREP
The following are the terms used with their meanings
 Tx = ITC on inputs and input services attributable to construction of residential
and commercial portion, where ToS is on or after 01.04.2019.
 T = Total ITC availed from 01.07.2017 to 31.03.2019 including transition credit
(whether or not utilised)
 Te = ITC attributable to construction of commercial and residential portion, where
ToS is on or before 31.03.2019 and Te shall be calculated as below:
 F1 = carpet area of residential & commercial apartment in RREP / Total carpet
area.
 F2 = Total carpet area of residential & commercial apartment booked before
01.04.2019 / Total carpet area of residential & commercial apartments
 F3 = Value of supply for residential & commercial apartment booked before
01.04.2019 where ToS is before 01.04.2019 / Total value of supply for such
apartments
 F4 = 1 / % completion of construction as on 31.03.2019
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Tx = T – Te

Where % of completion is not zero or where there is inventory in stock
Where,
Te = T*F1*F2*F3*F4

Other points


The amount of Tx and Te shall be computed separately for CGST/SGST/IGST.



If Tx is positive, ie., Te<T, then promoter shall pay an amount equal to the
difference between Te and T by debit in the electronic credit ledger or cash ledger
and disclose in Form GST ITC -03. For this assesses have an option to seek
extension of time for paying such excess ITC availed in installments, in terms of
section 80 of the CGST Act, 2017, not exceeding 24 months by filing an
application in Form DRC-20. This would attract interest at the rate of 18% in
terms of section 50 of the said Act and in case of default in payment of any one
installment on its due date, the entire balance outstanding on such date would
become due and payable without any further notice being served and can be
recovered as per the provisions of the said Act.



If Tx is negative, Te>T, then ITC can be availed on the goods or services received
on or after 01.04.2019 for construction relating to the said project, to the extent of
such difference.



Where the % of completion is zero but ITC has been availed on goods and services
procured for the project prior to 01.04.2019, Te shall be calculated as discussed
above except that in F4 the % of completion shall be as certified by an architect
registered with the Council of Architecture constituted under the Architects Act,
1972 (20 of 1972) or a chartered engineer registered with the Institution of
Engineers (India), which can be achieved with the input services received and
inputs in stock as on 31.03.2019.

Where % of completion is zero as on 31.03.2019 but invoicing has been done
having time of supply before 31.03.2019, and no input services or inputs have
been received as on 31st March, 2019
Where
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Te = Tn *F1*F2*F3
Where
Tn = Tax paid on such inputs and input services on which ITC is available under the
CGST Act, received in 2019-20 for construction in RREP

ITC can be availed on the goods or services received on or after 01.04.2019 for
construction in the project to the extent of amount of Te.

Common points for consideration for the above 2 computations


Where the value of invoices issued prior to 01.04.2019 > the consideration actually
received prior to 01.04.2019 by more than 25% of consideration actually received;
value of such invoice for the purpose of determination of % invoicing shall be
actual consideration + + 25 % of the actual consideration received



Where % of invoicing > % of completion, and % of invoicing - % of completion > 25
%; then
% of invoicing = % of completion + 25 % and



Where, the value of procurement of inputs and input services prior to 01.04.2019
> the value of actual consumption of the inputs and input services used in the %
of construction completed prior to 01.04.2019 by more than 25 % of value of
actual consumption of inputs and input services, the jurisdictional commissioner
or any other officer authorized in this regard may fix the Te based on actual per
unit consumption of inputs and input services based on the documents duly
certified by a chartered accountant or cost accountant submitted by the promoter
in this regard, applying the accepted principles of accounting.

ITC reversal as per rule 42 & 43
Reversal as per rule 42 & 43 would not apply as the credit restriction relating to the
said project is taken care of by the reversal done as per Annexure II ibid.

4.1.2 Commercial > 15% (REP)
Rate of Tax
As per the new scheme of tax effective from 1st Apr ‘19, the rate of GST for the
following apartments in the REP would be as follows:
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S.

Type of apartment

Rate of tax*

No.

Effective
Rate

1

Affordable residential

1.5%

1%

2

Residential other than above

7.5%

5%

3

Commercial

18%

12%

* - With 1/3rd deduction for value of land.

Conditions to be fulfilled for opting for the new scheme
For the residential portion in the project the conditions as specified in section 4.1.1.
above shall be fulfilled by the promoter opting for the GST rate of 1% or 5% (effective),
as applicable.

ITC reversal as per Annexure I
Reversal of ITC for persons opting for the new scheme (As per Annexure I of
notification 3/2019 ibid) in REP
The following are the terms used with their meanings
 Tx = ITC on inputs and input services attributable to construction of residential
portion, where ToS is on or after 01.04.2019
 T = Total ITC availed from 01.07.2017 to 31.03.2019 including transition credit
(whether or not utilised)
 Te = ITC attributable to construction of commercial and construction of residential
portion where ToS is on or before 31.03.2019
 Tc = ITC attributable to construction of commercial portion in the REP
 Tr = ITC attributable to construction of residential portion in the REP where ToS is
after 31.03.2019.
 F1 = carpet area of residential apartment / Total carpet area of residential and
commercial apartment
 F2 = Total carpet area of residential apartment booked before 01.04.2019 / Total
carpet area of residential apartment in REP
 F3 = Value of supply for residential apartment booked before 01.04.2019 where
ToS is before 01.04.2019 / Total value of supply for such apartments
 F4 = 1 / % completion of construction as on 31.03.2019
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Tx = T – Te

Where % of completion is not zero or where there is inventory in stock
Where,
Te = Tc + Tr
Tc = T * carpet area of commercial apartments in project / total carpet area of
commercial and residential apartments
Tr = T*F1*F2*F3*F4
In case the figures of ITC attributable exclusively to the commercial portion (T1) and
ITC attributable exclusively to the residential portion of the project (T2) are available
then the above formula can be applied for the remaining common credit (T3) including
the ITC attributable to the residential apartments.
i.e., Tr = (T3+T2) *F1*F2*F3*F4

Other points


The amount of Tx and Te shall be computed separately for CGST/SGST/IGST.



If Tx is positive, ie., Te<T, then the promoter shall pay an amount equal to the
difference between Te and T by debit in the electronic credit ledger or cash ledger
and disclose in Form GST ITC -03. For this assesses have an option to seek
extension of time for paying such excess ITC availed in installments, in terms of
section 80 of the CGST Act, 2017, not exceeding 24 months by filing an
application in Form DRC-20. This would attract interest at the rate of 18% in
terms of section 50 of the said Act and in case of default in payment of any one
installment on its due date, the entire balance outstanding on such date would
become due and payable without any further notice being served and can be
recovered as per the provisions of the said Act.



If Tx is negative, Te>T, then ITC can be availed on the goods or services received
on or after 01.04.2019 for construction of the residential portion, to the extent of
such difference.



Until the above calculation is completed and ascertained, Tc can be ascertained
and used for paying tax liability w.r.t. the commercial apartments in the project.



Where the % of completion is zero but ITC has been availed on goods or services
for the project prior to 01.04.2019, Tr shall be calculated as discussed above
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except that in F4 the % of completion shall be as certified by an architect
registered with the Council of Architecture constituted under the Architects Act,
1972 (20 of 1972) or a chartered engineer registered with the Institution of
Engineers (India), which can be achieved with the input services received and
inputs in stock as on 31.03.2019.

Where % of completion is zero as on 31.03.2019 but invoicing has been done
having time of supply before 31.03.2019, and no input services or inputs have
been received as on 31st March, 2019
Where
Tn = Tax paid on such inputs and input services on which ITC is available under the
CGST Act, received in 2019-20 for construction of REP
Te = Tc + Tr
Tc = Tn * carpet area commercial apartments in the project / total carpet area of
commercial and residential apartments in the project
Tr = Tn * F1 * F2 * F3

ITC can be availed on the goods or services received on or after 01.04.2019 for
construction of the residential portion to the extent of amount of Te.

Common points for consideration for the above 2 computations
 Where the value of invoices issued prior to 01.04.2019 > the consideration actually
received prior to 01.04.2019 by more than 25% of consideration actually received;
value of such invoice for the purpose of determination of % invoicing shall be
actual consideration + + 25 % of the actual consideration received


Where % of invoicing > % of completion, and % of invoicing - % of completion > 25
%; then
% of invoicing = % of completion + 25 % and



Where, the value of procurement of inputs and input services prior to 01.04.2019
> the value of actual consumption of the inputs and input services used in the %
of construction completed prior to 01.04.2019 by more than 25 % of value of
actual consumption of inputs and input services, the jurisdictional commissioner
or any other officer authorized in this regard may fix the Te based on actual per
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unit consumption of inputs and input services based on the documents duly
certified by a chartered accountant or cost accountant submitted by the promoter
in this regard, applying the accepted principles of accounting.

ITC reversal as per rule 42 & 43
Reversal as per rule 42 & 43 would not apply w.r.t. the residential units under the
said project as the credit restriction relating to such apartments is taken care by the
reversal done as per Annexure I ibid. However for the commercial portion, reversal
under rule 42 & 43 would apply as explained in chapter 5.

4.2 Pure residential project
The discussion would be similar to what is discussed in section 4.1.1 above except
that there would be no commercial apartments in the project.

Rate of Tax
As per the new scheme of tax effective from 1st Apr ‘19, the rate of GST for the
following apartments in the RREP would be as follows:
S.

Type of apartment

Rate of tax*

No.

Effective
Rate

1

Affordable residential

1.5%

1%

2

Residential other than

7.5%

5%

above
* - With 1/3rd deduction for value of land.

Conditions to be fulfilled for opting for the new scheme
For the apartments in the project the conditions as specified in section 4.1.1. above
shall be fulfilled by the promoter opting for the GST rate of 1% or 5% (effective), as
applicable.

ITC reversal as per Annexure II
Reversal of ITC for persons opting for the new scheme (As per Annexure II of
notification 03/2019 ibid) in RREP
The following are the terms used with their meanings
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 Tx = ITC on inputs and input services attributable to construction of apartments,
where ToS is on or after 01.04.2019
 T = Total ITC availed from 01.07.2017 to 31.03.2019 including transition credit
(whether or not utilised)
 Te = ITC attributable, where ToS is on or before 31.03.2019
 F1 = carpet area of residential apartment in RREP / Total carpet area.
 F2 = Total carpet area of residential apartment booked before 01.04.2019 / Total
carpet area of residential apartment
 F3 = Value of supply for residential apartment booked before 01.04.2019 where
ToS is before 01.04.2019 / Total value of supply for such apartments
 F4 = 1 / % completion of construction as on 31.03.2019

Tx = T – Te
Where % of completion is not zero or where there is inventory in stock
Where,
Te = T*F1*F2*F3*F4
Other points


The amount of Tx and Te shall be computed separately for CGST/SGST/IGST.



If Tx is positive, ie., Te<T, then shall pay an amount equal to the difference
between Te and T by debit in the electronic credit ledger or cash ledger and
disclose in Form GST ITC -03. For this assesses have an option to seek extension
of time for paying such excess ITC availed in installments, in terms of section 80 of
the CGST Act, 2017, not exceeding 24 months by filing an application in Form
DRC-20. This would attract interest at the rate of 18% in terms of section 50 of the
said Act and in case of default in payment of any one installment on its due date,
the entire balance outstanding on such date would become due and payable
without any further notice being served and can be recovered as per the provisions
of the said Act.



If Tx is negative, Te>T, then ITC can be availed on the goods or services received
on or after 01.04.2019 for construction of the apartments to the extent of such
difference.



Where the % of completion is zero but ITC has been availed on goods and services
for the project prior to 01.04.2019, Te shall be calculated as discussed above
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except that in F4 the % of completion shall be as certified by an by an architect
registered with the Council of Architecture constituted under the Architects Act,
1972 (20 of 1972) or a chartered engineer registered with the Institution of
Engineers (India), which can be achieved with the input services received and
inputs in stock as on 31.03.2019.

Where % of completion is zero as on 31.03.2019 but invoicing has been done
having time of supply before 31.03.2019, and no input services or inputs have
been received as on 31st March, 2019
Te = Tn *F1*F2*F3
Where
Tn = Tax paid on such inputs and input services on which ITC is available under the
CGST Act, received in 2019-20 for construction in RREP

ITC can be on the goods or services received on or after 01.04.2019 for construction of
the RREP to the extent of amount of Te.

Common points for consideration for the above 2 computations


Where the value of invoices issued prior to 01.04.2019 > the consideration actually
received prior to 01.04.2019 by more than 25% of consideration actually received;
value of such invoice for the purpose of determination of % invoicing shall be
actual consideration + + 25 % of the actual consideration received



Where % of invoicing > % of completion, and % of invoicing - % of completion > 25
%; then
% of invoicing = % of completion + 25 % and



Where, the value of procurement of inputs and input services prior to 01.04.2019
> the value of actual consumption of the inputs and input services used in the %
of construction completed prior to 01.04.2019 by more than 25 % of value of
actual consumption of inputs and input services, the jurisdictional commissioner
or any other officer authorized in this regard may fix the Te based on actual per
unit consumption of inputs and input services based on the documents duly
certified by a chartered accountant or cost accountant submitted by the promoter
in this regard, applying the accepted principles of accounting.
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ITC reversal as per rule 42 & 43
Reversal as per rule 42 & 43 would not apply as the credit restriction relating to the
said project is taken care of by the reversal done as per Annexure II ibid.

Rate of tax for construction services provided by the sub-contractor to the
developer
The construction services provided by the sub-contractor to the Builder would be
liable as per the rates below:
Service
Construction,

Rate
erection,

commissioning,

12%

Conditions


Carpet area of the affordable residential

installation,

apartment is not less than 50% of the

completion, fitting out, repair,

total carpet area of all the apartments

maintenance,

in the project.

alteration

renovation
of

or

affordable



To

determine

whether

or

not

an

residential apartments in respect

apartment is an affordable residential

of a project that

apartment at the time of supply of such





Commences

from

service, value of similar apartments

01.04.2019, or

booked nearest to the date of signing of

An ongoing project or, where

the contract for supply of such service

the promoter opts to pay

shall be adopted.

taxes

under

the

new



scheme

Finally, if as per the actual carpet area
and the value of supply of the said
apartments sold, only less than 50% of
the apartments satisfy the definition of
affordable residential apartments, this
rate of tax would not be applicable.



The liability to pay the differential
tax i.e. 18% - 12% would be on the
promoter under RCM.

Construction services other than
for

affordable

18%

-

residential

apartments
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5. INPUT TAX CREDIT REVERSAL UNDER RULE 42 and 43

The methodology of reversal of input tax credit relating to unsold portion of
apartments is a matter of confusion which carried different views in the trade.

The provisions contained in rule 42 and 43 of the CGST Rules, 2017 provide a
mechanism to ascertain from the common ITC, the ITC relating to taxable supplies,
which would be an eligible credit. The said mechanism, as existed prior to 1st Apr ’19,
required such ascertainment on the basis of the figures of revenue relating to the
month and finally recomputed for the year. However, for capital goods no such recomputation was required to be done at the end of the year.

It was felt that such mechanism might not be suitable for the real estate sector, in
respect of which the area would be a better yardstick for ascertaining the credit
eligibility. Further, re-computation at the end of the project, for the credit relating to
the entire project, is more logical than restricting the final ascertainment of credit
eligibility at the end of the financial year. This is due to the reason that project
generates taxable revenues in the beginning when the procurements are high and
towards the end, exempt revenue is generated when the procurements are
comparatively low. Thereby there was a disparity, leading to availing of credit much
more than what is intended to be made available for such projects.

Hence, the said rules have been amended w.e.f. 1st Apr ’19 to close out the above
referred gaps which have resulted in provisions specifically applicable to the real
estate sector for providing the requirement of reversal and also ascertaining the
amount required to be reversed. However, such amendment is carried out in such a
way that the credits relating to all the projects that are continuing from 1st Jul ’17 or
commencing on or after such date, which are availed from 1st Jul ’17. However there is
no specific mention about the transitional credit in this computation. Therefore the
matter as to whether the transitional credit would be considered as ITC availed post
1st July 2017 or not will be matter of interpretation.
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Cases where such amended provisions would not be applicable:
Reversal of ITC in terms of rule 42 and rule 43 as amended from 1st Apr ’19 would not
apply for the following projects:


Apartments in an ongoing RREP (affordable and other than affordable) opting
for new scheme – the reversal as required under Annexure II of notification No.
3/2019 ibid, would take care of the requirement.



Residential Apartments in an REP other than RREP affordable and other than
affordable) opting for new scheme – the reversal as required under Annexure I
of notification No. 3/2019 ibid, would take care of the requirement.



Apartments in pure residential projects opting for the new scheme – the reversal
as required under Annexure II of notification No. 3/2019 ibid, would take care
of the requirement.

The reversals under Annexure I and II ibid, are discussed in detail in Chapter 4 of
this book.
Hence the discussion in this chapter would be restricted to the projects other
than the above.

Before getting into the actual provisions we would summarise certain salient points of
the rule 42 and 43 as amended.
The following can be noted w.r.t reversal of ITC in terms of rule 42 of the Rules
(Credit of inputs and input services):


ITC on inputs and input services used for real estate (residential or commercial)
projects should be considered as common credit in the tax period in which the
credit is eligible, where tax is paid at the rate of 18% or 12% (with deduction for
1/3rd on value towards deemed value of land), as applicable.



W.r.t. common credit, the amount of eligible credit shall be calculated on the
basis of the carpet area and not on the basis of sale value. Such calculation
shall be done for each project separately.



Where any input or input service is used for more than one project, reasonable
basis to be adopted to identify input or input service attributable for each
project and then compliance with rule 42 to be done.
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Though the said rule is effective from 01.04.2019, it has to be applied for ITC
availed even earlier, w.r.t. projects where CC is not occurred before 01.04.2019.
However, for projects where CC has occurred before 01.04.2019, reversal as per
Annexure I or Annexure II ibid, as applicable would have to be done and rule 42
and 43 as applicable from 01.04.2019, would not apply.



The interest on excess ITC availed, which is ascertained after final computation
is to be paid whether or not the same is utilised i.e. even mere availment of
excess ITC would attract interest. Though the interest is to be calculated only
from April following the FY in which the cut-off date occurs.



Such computation shall be done on a monthly basis and then re-computed
finally on completion of project (not on the basis of CC of some portion
within the project) (i.e. by due of September return following the FY in which
CC is issued or first occupation, whichever is earlier) and not annually.

The following can be noted w.r.t reversal of ITC in terms of rule 43 of the Rules
(Credit of capital goods):


ITC on capital goods used for real estate (residential or commercial) projects
should be considered as common credit in the tax period in which the credit is
eligible, where tax is paid at the rate of 18% or 12% (with deduction for 1/3rd on
value towards deemed value of land), as applicable.



W.r.t. common credit, the amount of eligible credit shall be calculated on the
basis of the carpet area and not on the basis of sale value. Such calculation
shall be done for each project separately.



Where any capital good is used for more than one project, reasonable basis to
be adopted to identify input or input service attributable for each project and
then compliance with rule 43 to be done.



Such computation shall be done on a monthly basis and then re-computed
finally on completion of project (i.e. by due of September return following the
FY in which cut-off date occurs).



Further, the final computation shall be done for ITC availed from 01.07.2017 or
date of beginning of the project, whichever is later till the cut-off date.



Existing capital goods used in new project- ITC attributable to remaining useful
life can be availed in new project.
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Discussion on specific provisions applicable as per the nature of the project

5.1 Pure commercial projects:
The reversal required under rule 42 & 43 ibid, is to be done as follows:
I.

Initial computation - Monthly, and

II.

Final computation - At the end of the project i.e. on receipt of completion
certificate or first occupancy whichever is earlier (cut-off date) of entire
project.

b. Reversal of ITC relating to input and input services:
(i)

Mode of computation of eligible common credit – Monthly - rule 42(1):
Credit attributable towards exempt supply D1= C2 *E/F
Where
C2

= Common credit (input and input services)

E

= Aggregate carpet area of the apartments, construction of which is
a. exempt
b. Not exempt but identified to be sold after cut-off date.
‘E’ would include
c. In the tax period during which cut-off date occurs, the carpet area
of all apartments that remain un-booked.
d. Carpet area of apartments that opt for the new rates (This would
not be applicable to the pure commercial projects)

F

(ii)

= Aggregate carpet area of the apartments in the project

Final computation of eligible ITC: Rule 42(4)
C3 (Agg) = (Aggregate of monthly C3 determined for the period 01.07.02017 to
31.03.2019) * AC/AT (+) (Aggregate of monthly C3 determined for
the period 01.04.2019 to the cut-off date)

Where, C3 (Agg) = Aggregate common credit on commercial portion in the
project
AC = Total carpet area of commercial apartments in the project
AT = Total carpet area of all apartments in the project
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The final eligible credit would be C3 (Agg)* E/F
Where,
E= total carpet area of commercial apartments which have not been booked till
the cut-off date.
F=AC=Total carpet area of commercial projects in the apartment.

On the final computation done as above, the final adjustment (excess/short)
needs to be carried out in Form GSTR-3B or through Form GST DRC-03 in the
month not later than the month of September following the end of financial year
in which the cut-off date occurs, as follows
a. Excess ITC availed: Such excess need to be reversed along with interest
@18% from 1st of April of such financial year till the date of reversal.
b. Short ITC availed: Same can be claimed as credit in the return filed not later
than September following the FY in which the cut-off date occurs.

c. Reversal of ITC relating to capital goods –Rule 43
(i)

Mode of computation of the eligible common credit - Monthly - rule
43(1)

Credit attributable towards exempt supply D1= C2 *E/F
Where
C2

= Common credit (capital goods)

E

= Aggregate carpet area of the apartments, construction of which is
a. exempt
b. Not exempt but identified to be sold after cut-off date.
‘E’ would include
c. In the tax period during which cut-off date occurs, the carpet
area of all apartments that remain un-booked.
d. Carpet area of apartments that opt for the new rates (This would
not be applicable to the pure commercial projects)

F

= Aggregate carpet area of the apartment in the project

(ii)

Final computation of eligible ITC- Rule 43(2)
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Te (final) = [(E1 + E2 + E3)/F ]*Tc (final)
Where
Te (final) = common credit attributable to exempt supplies
E1

= Total carpet area of apartments which is exempt from tax

E2

= Total carpet area of apartments where sold before 31.03.2019 and
opted for new rates (This would not be applicable for pure commercial
projects).
i.e. E2 = Carpet area of such apartments * V1/ (V1+V2)
V1= Instalments where Time of supply is on or after 01.04.2019
V2= Installments where Time of supply is before 01.04.2019

E3

= Aggregate carpet area of apartments which is not booked before cut-off

date.
F = Aggregate carpet area of apartments in the project.
Tc (final) = aggregate of A (final) in respect of all CG used in the project
A(final) = A* (no. of months CG used in project/60)

On the final computation done as above, the final adjustment (excess/short) needs to
be carried out in Form GSTR-3B or through Form GST DRC-03 in the month not later
than the month of September following the end of financial year in which the cut-off
date occurs, as follows
a. Excess ITC availed: Such excess need to be reversed along with interest @18%
from 1st of April of such financial year till the date of reversal.
b. Short ITC availed: Same can be claimed as credit in the return filed not later
than September following the FY in which the cut-off date occurs.

5.2 Project with commercial and residential apartments
5.1.1 Commercial portion <= 15%
In respect of the projects that opt for the new scheme of taxation effective from 1st
Apr ‘19, reversal of ITC needs to be done in accordance with Annexure II of
notification No.3/2019 ibid and reversal as per rule 42 and rule 43 would not
apply. However, projects which are continuing under existing scheme, reversal of
ITC for both commercial as well as residential apartments would be as under.
A. Reversal of ITC relating to input and input services
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(i)

Mode of computation of the eligible common credit – Monthly
Rule 42(1):

Monthly reversal would be similar to as discussed in sub-para A(i) of para
1.1 above

(ii)

Final computation of eligible ITC: Rule 42(3)

The above shall finally be calculated for all ongoing projects and new
projects which continue under the existing scheme, by due date of
September return following the FY in which the cut-off date occurs, by
applying the below formula
Credit attributable towards exempt supply D1= C2 *E/F
where ‘E’ would be:
Aggregate carpet area of the apartments, construction of which is
a. exempt and
b. Not exempt but remain un-booked after cut-off date
F

= Aggregate carpet area of the apartment in the project

On the final computation done as above, the final adjustment (excess/short)
needs to be carried out in Form GSTR-3B or through Form GST DRC-03 in the
month not later than the month of September following the end of financial year
in which the cut-off date occurs, as follows
i.

Excess ITC availed: Such excess need to be reversed along with
interest @18% from 1st of April of such financial year till the date of
reversal.

ii.

Short ITC availed: Same can be claimed as credit in the return filed
not later than September following the FY in which the cut-off date
occurs.

B. Reversal of ITC relating to capital goods-Rule 43
Reversal would be similar to as discussed in sub-para B of para 1.1 above
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5.2.2 Commercial portion > 15%
Projects where commercial portion > 15% and with respect to the residential
portion the promoter has opted for the new scheme of taxation, reversal of ITC
towards such residential portion need to be done in accordance with Annexure I of
notification No.3/2019 ibid and reversal as per rule 42 and rule 43 would not
apply.

However w.r.t. the commercial portion reversal as per rule 42 and 43 would be
required to be done as the same would not be eligible for the new rates of tax. Also,
in case the promoter opts to pay GST for such projects under the existing scheme,
then reversal under rule 42 and 43 would be required for all the apartments in
such projects.

A. Reversal of ITC relating to input and input services
(i)

Mode of computation of the eligible common credit – Monthly
Rule 42(1):

Monthly reversal would be similar to as discussed in sub-para A(i) of para
1.1 above

(ii)

Final computation of eligible ITC- Rule 42(3)

Final reversal computation would be similar to as discussed in sub-para A(ii)
of 1.2.1 above.

B. Reversal of ITC relating to capital goods-Rule 43
Reversal would be similar to as discussed in sub-para B of para 1.1 above

5.3 Pure residential projects and affordable housing
Such projects in respect of which the promoter opts for the new scheme of
taxation, reversal of ITC need to be done in accordance with Annexure II of
notification No.3/2019 ibid and reversal as per rule 42 and rule 43 would not
apply. However, pure residential projects which are continuing under existing
scheme, reversal of ITC would be required as under.
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A. Reversal of ITC relating to input and input services
(i)

Mode of computation of the eligible common credit – Monthly
Rule 42(1):

Monthly reversal would be similar to as discussed in sub-para A(i) of para
1.1 above.

(ii)

Final computation of eligible ITC- Rule 42(3)

Final reversal computation would be similar to as discussed in sub-para A(ii)
of para 1.2.1 above.

B. Reversal of ITC relating to capital goods-Rule 43
Reversal would be similar to as discussed in sub-para B of para1.1 above.
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6. IMPLICATIONS ON TRANSACTIONS BETWEEN LANDOWNER
AND DEVELOPER RELATING TO JDA

In a typical Joint Development Agreement there would be a barter of two transactions,
transfer of the land/ development right by the Landowner to Developer and transfer of
construction service/units to by Developer to the land owner, each being a nonmonetary consideration for each other. Thereby taxability is vested on both the
transaction. However, another view that exists is that the transaction between the
Landowner and the Developer is nothing but that of a transaction in immovable
property being in the nature of sale of land and thereby no GST would be applicable.
However, discussion in this chapter is on the premise that taxability for both the
transactions exists.

6.1 Joint development agreement (JDA) and supplementary
agreementfor allocation (SA) entered prior to 01.04.2019
Construction services provided by the Developer to the Landowner
Rate of tax
JDA& SA entered prior to 01.04.2019, for the construction service provided by the
Developer to the Landowner, the Developer would be liable to pay GST at the rate of
18% for any construction either affordable, or other project or commercial, with 1/3rd
deduction of value for the land in case the consideration includes land.

Time of supply (ToS)
The time when the Developer transfers possession or the right in the constructed
complex by entering into a conveyance deed or similar instrument (for example
allotment letter) (Notification No.04/2018 ibid)
Comment of Authors: Notification 04/2018 refers to transfer of possession, which
shall be on the completion of the project at the end, and such notification also makes
reference to transfer of right in the constructed complex, which accrues to the
Landowner on the area allocation (which may be in the JDA or SA, wherein the right
to enter into agreement to sell accrues to them), thereby the confusion still exist as to
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whether the GST needs to be paid on the completion and handing over or on
allocationof specific flats, which has no clarity.In the opinion of the authors, to err on
the revenue it would be better to consider the allocation date rather than procession
on completion of the project.

Valuation
The value for the purpose of payment of tax prior to changes was to be determined in
terms of Rule 27 of the Central Goods and Service Tax Rules, 2017 read with section
15 of the Central Goods and Service Tax Act, 2017, which needs to be determined in
the following order
a) Open market value of such construction service supply;
b) If the open market value is not available under clause (a), the value of land and
the amount paid by Landowner to Developer (if any) needs to be considered, if
such value is known at the time of supply;
c) If the value of supply is not determinable under clause (a) or clause (b), be the
value of supply of goods or services or both of like kind and quality of the
construction provided by the Developer;

d) If the value is not determinable under clause (a) or clause (b) or clause (c), then
110% of cost of construction needs to be adopted in terms of rule 30 of the said
Rules.
However with the insertion of para 2A in the Notification No. 11/2017-CT as amended
which also refers to Section 15(5), provides that the value of construction services
shall be –
Deemed to be equal to a. The total amount charged for similar apartment in the project from the
independent buyers,
b. Nearest to the date on which such development right or ESI is
transferred to the developer.

Transaction of transfer of land/development rights by Landowner to Developer
Rate of tax
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For the development rights transferred by the Landowner to Developer, the Landowner
would be liable to pay GST at the rate of 18%.

Time of supply (ToS)
The time when the said Developer transfers possession or the right in the constructed
complex by entering into a conveyance deed or similar instrument (for example
allotment letter) (Notification No.04/2018 ibid)
Comment of Authors: Notification 04/2018 refers to transfer of possession, which
shall be on the completion of the project at the end, and also makes reference to
transfer of right in the constructed complex, which accrues to the Landowner on the
area allocation (which may be in Joint development agreement or supplementary
agreement, wherein the right to enter into agreement to sell accrues to them), thereby
the confusion still exist as to whether the GST needs to be paid on the completion and
handing over or on allocation of specific flats, which is has no clarity.In the opinion of
the author, to err on the revenue it would be better to consider the allocation date
rather than procession on completion of the project.
Valuation
The value has to be determined in terms of Rule 27 of the Central Goods and Service
Tax Rules, 2017 read with section 15 of the Central Goods and Service Tax Act, 2017,
which needs to be determined in the following order
a) The open market value of such development rights supplied;
b) If the open market value is not available under clause (a), the value of land
development right and the amount paid by Developer to Landowner (if any)
needs to be considered, if such value is known at the time of supply;
c) If the value of supply is not determinable under clause (a) or clause (b), be the
value of supply of goods or services or both of like kind and quality of the
development rights provided by the Landowner;
d) If the value is not determinable under clause (a) or clause (b) or clause (c), then
110% cost development rights needs to be adopted in terms of rule 30 of the
said Rules.

Note: ITC would be eligible to both the Landowner and the Developer on the GST
charged on the construction services/development rights, provided the said
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persons opt to continue to pay GST on the sale to customers as per the existing
scheme, though subject to the reversal under rule 42 of the CGST Rules, 2017.

Illustration:
X Ltd (hereinafter referred to as ‘Developer’) and Y ltd (hereinafter referred to as the
‘Landowner’)


JDA entered on 01.01.2018.



200 apartments i.e. 175 residential and 25 commercial. These would be
constructed as 2 separate towers.



The supplementary agreement was entered on 31.07.2018 where demarcation
was done as below:



o

Tower 1: 75 residential and 25 commercial apartments for the Developer

o

Tower 2: 100 residential apartments for the Landowner

The Developer has opted to pay GST on the instalments to be received from
01.04.2019 at the rate of 5% for the commercial and the residential units.



Construction of Tower 2 has not yet started i.e. and separate registration under
RERA has been obtained for each tower.



For the construction of Tower 2 the Developer would be procuring the following
goods and services [other than services by way of grant of development rights,
long term lease of land (against upfront payment in the form of premium,
salami, development charges etc.) or FSI (including additional FSI), electricity,
high speed diesel, motor spirit, natural gas], during a financial year.
Sl. No.

Input goods and

% of input goods &

Whether inputs

services

services received

procured from

during the financial

registered

year

supplier?
(Y/ N)

1

Sand

10

N

2

Cement

15

N

3

Steel

15

Y

4

Bricks

10

Y

5

Flooring tiles

10

Y

6

Paints

5

Y
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7

Architect/ designing/

10

Y

CAD drawing etc.
8

Aluminium windows

15

N

9

Ply,

10

N

commercial

wood


Further facts relating to the Developer are as below:

S. No.

Particulars

Formula

C1

No. of apartments

C2

No. of residential apartments

Amount

UOQ

100

Units

75

units

70

Sq. m

5250

Sq. m

0.6

crore

45

crore

25

Units

30

Sqm

C7 * C8

750

sqm

C4 + C9

6000

sqm

Carpet area of the residential
C3

apartment
Total

C4

area

of

the

residential apartments
Value

C5

carpet

of

each

C2 * C3

residential

apartment
Total value of the residential

C6

apartments

C2 * C5

No. of commercial apartments
C7

in the project
Carpet

C8

each

of

the

commercial apartment
Total

C9

area

carpet

area

of

the

commercial apartments
Total carpet area in the share

C10

of the Developer (Resi + Com)
%

of

completion

31.03.2019
RERA
C11

or

[as

as

declared

determined

on
to
by

chartered engineer]

20%

No of residential apartments
C12

booked before transition
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40

units

Total

carpet

area

of

the

residential apartments booked
C13

before transition

C12 * C3

2800

sqm

C5 * C12

24

crore

Value of booked residential
C14

apartments
%

of

invoicing

of

booked

residential apartments on or
C15

before 31.03.2019
Total

value

of

20%
supply

of

residential apartments having
C16

ToS prior to transition

C14 * C15

4.8

crore

Rs. 3.75

crore

ITC availed by Developer for
the
C17

project

including

transitional credit claimed

Queries:
1. What is the liability under GST with respect to JDA entered?
In the instant case, as JDA and SA have been entered prior to 01.04.2019,
notification No. 6/19 & 4/19 ibid would not be applicable and the provisions as
existed prior to 01.04.2019 would have to be followed i.e. the ToS has to be
determined as per notification No. 4/2018-Central Tax (Rate) dated 25.01.2018, as
discussed above.

2. Whether both Tower-1 (attributable to Developer) and Tower-2 (attributable to
Landowner) can be considered as on-going projects for the purpose of the new
scheme of rates. If not, what are the implications?
Notification No.3/2019- Central Tax (Rate) dated 29.03.2019 defines ongoing
project as a project which meets all the following conditions, namely1. Commencement certificate issued - on/ before 31.03.2019
2. Construction has started – on/before 31.03.2019
3. Completion certificate not issued on / before 31.03.2019
4. Booking (even partly) - on/ before 31.03.2019
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In the instant case, as separate registration is taken for each tower, it can be
considered as a separate project in terms of the definition of REP under RERA.
Thereby, different tax treatment can be applied for each tower.

With respect to Tower-1, as all the conditions enumerated above for ongoing
projects are satisfied, such tower is an on-going project. Thereby, Developer has an
option to pay GST at the existing rates or new rates.

With respect to Tower-2, as construction has not started, condition 2 mentioned
above is not satisfied and thus such tower would be a new project. Thereby,
Landowner has to pay GST at the new rate i.e. @5% mandatorily.

3. What is the amount of ITC that is required to be reversed if the Developer opts
to pay GST@5% w.r.t. the instalments received from 01.04.2019?
This project is an RREP as the total carpet area of the commercial apartments is
less than 15% of the total towers’ carpet area. Hence, the ITC to be reversed in
terms of Annexure II to notification 3/2019 ibid due to transition by the Developer
from the existing rates to the new rate w.e.f. 01.04.2017 is as below:
S.

Description

Formula

No
S1

UOQ
Value

ITC to be reversed on
transition, Tx= T- Te

S2

Eligible ITC (Te)=
(as

only

Tr

residential

units are sold prior to
01.04.2019)
S3

T= Total ITC availed

crore

as on 31.03.2019
S4

C17

3.75

Tr= T x F1 x F2 x F3
x F4

S5

F1

C4/C10=5250+750/6000

1

S6

F2

C13 / C4=2800/6000

0.533

S7

F3

C16 / C14= 4.8/24

0.2
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S8

F4

S9

Te= T x F1 x F2 x F3
x F4

S11

1/ C11

5
Crore

S3 * S5 * S6 * S7 * S8

1.75

ITC to be reversed on
transition, Tx= T- Te

Crore
S3-S9

2

4. What would be the liability on the Developer under RCM w.r.t. the
construction undertaken for Tower 2 belonging to the Landowner?
Since, the Developer has procured only 50% of goods and services from registered
persons which falls short of threshold limit of 80%, the Developer would be liable to
pay GST on cement at the applicable rate on reverse charge basis in the month of
receipt of cement. After payment of GST on cement, the remaining shortfall would
be 15 % of procurement on which the Developer shall pay tax GST @ 18 %

6.2 JDA prior to 01.04.2019 and supplementary agreement
giving rights entered after 01.04.2019
Construction services provided by the Developer to the Landowner
Rate of tax
For the construction services provided by the Developer to the Landowner, the
Developer would be liable to pay GST at the effective rate of:
a. Promoter opting to pay under the new scheme:


1% w.r.t. construction relating to affordable residential apartments,



5% w.r.t. construction relating to other residential apartments and commercial
apartments in an RREP, and



12% w.r.t. construction relating to commercial apartments in an REP.

b. Promoter opting to pay under the existing scheme liable at the effective rate of
12%.

Time of supply (ToS)
For JDA entered before 31.03.2019, the ToS would be when the said Developer
transfers possession or the right in the constructed complex by entering into a
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conveyance deed or similar instrument (for example allotment letter) (Notification
No.04/2018 ibid)

Valuation
Same as discussed in the previous section.

Transaction of transfer of land/development rights by Landowner to Developer
Rate of tax
a. Promoter opting to pay under the new scheme:


1% w.r.t. construction relating to affordable residential apartments,



5% w.r.t. construction relating to other residential apartments and commercial
apartments in an RREP, and



12% w.r.t. construction relating to commercial apartments in an REP.

b. Promoter opting to pay under the existing scheme would be liable at the effective
rate of 12%.

Time of supply (ToS)
For JDA entered before 31.03.2019, ToS shall be at the time when the said Developer
transfers possession or the right in the constructed complex by entering into a
conveyance deed or similar instrument (for example allotment letter) (Notification
No.04/2018 ibid)

Valuation
Same as discussed in the previous section.

Note: ITC would be eligible to both the Landowner and the Developer on the GST
charged on the construction services/development rights, provided the said
persons opt to continue to pay GST on the sale to customers as per the existing
scheme, though subject to the reversal under rule 42 of the CGST Rules, 2017.
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6.3 JDA and supplementary agreement (SA) entered after
01.04.2019
Construction services provided by the Developer to the Landowner
Rate of tax
Joint Development Agreement entered on or after 01.04.2019, for the construction
services provided by the Developer to the Landowner, the Developer would be liable to
pay GST at the rate of
a.

1% w.r.t. construction relating to affordable residential apartments

b. 5% w.r.t. construction relating to other residential apartments and commercial
apartments in RREP.
c.

12% w.r.t. construction relating to commercial apartments in REP other than
RREP.

Time of supply (ToS)
JDA entered on or after 01.04.2019, the time of supply i.e. the point of payment of tax
would arise as on the date of obtaining the completion certificate or on the first
occupation, whichever is earlier (cut-off date). (Notification No.06/2019 ibid)

Valuation
JDA entered on or after 01.04.2019, the value of construction service in respect of
such apartments shall be deemed to be equal to the total amount charged for similar
apartments in the project from the independent buyers nearest to the date of JDA.
However, since this value includes the value of land as well, 1/3rd deduction shall be
eligible from such value of construction.

Transaction of transfer of land/development rights by Landowner to Developer
Rate of tax
JDA entered on or after 01.04.2019, the development rights provided by the
Landowner to the Developer would be exempt to the extent of construction of
residential apartments which are sold before the cut-off date. Further promoter shall
be liable to pay tax at the applicable rate, on reverse charge basis, on such proportion
of value of development rights, as is attributable to the residential apartments, which
remain un-booked on the cut-off date.
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However, no such exemption would be eligible with respect to the commercial
apartments, whether being part of RREP or REP other than RREP.

Time of supply (ToS)
JDA entered on or after 01.04.2019, the time of supply i.e. the point of payment of tax
would arise as on the date of obtaining the completion certificate or on the first
occupation. (Notification No.06/2019 ibid)

Valuation
JDA entered on or after 01.04.2019, the value of portion of residential apartments unbooked on the cut-off date shall be deemed to be equal to the value of similar
apartments charged by the promoter nearest to the cut-off date, on which the GST
needs to be paid by the Developer under RCM

Comment:For all JDA entered either before or after 01.04.2019, for transfer of the
development rights by the Landowner to Developer, in case of commercial projects, the
Landowner would be liable to pay GST at 18% on value as per sec 15.

Illustration:
X Ltd and Y Ltd have entered into a Joint Development Agreement (JDA) after
01.04.2019 for construction of 100 apartments wherein 40 apartments are allocated
to Landowner and 60 apartments are allocated to Developer.


The carpet area of each apartments would be 2000 sq ft.



Out of the 60 apartments, Developer sells 50 apartments prior to the cut-off
date



Landowner sells all apartments before cut-off date



The value of apartments sold to independent buyers nearest to the date of JDA
is Rs. 1 Crore.



The value of apartments sold to independent buyers nearest to the cut-off date
is Rs. 1.5 Crore
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What is the liability under GST w.r.t. the above JDA entered?
a. With respect to the construction services provided by Developer to Landowner,
GST @5% shall be discharged as per notification 3/2019 ibid on Rs. 1 crore * 40
apartments * 5% = Rs. 2 crores
b. With respect to development rights transferred by Landowner to Developer, GST
is not applicable to the extent of 50 apartments which are sold prior to cut-off
date, as the same is exempted vide notification No.4/2019 ibid.
c. However, w.r.t. 10 flats un-sold after cut off date, the Developer would be liable
to pay GST under RCM in terms of notification No.4/2019 ibid. The liability
would be lower of the following:
i.

(GST payable on development rights for all 100 apartments)* Carpet area of
apartments which remain un-booked as on the cut off date /Total carpet
area of the apartments.

= (1 crore*100*5%) * (10*2000)/(100*2000)= Rs. 50,00,000.
ii.

Value of un-booked apartments as on cut-off date * 5%

= 1.5 crore * 10 apartments* 5% = Rs. 75,00,000/Thereby, liability would be Rs. 50,00,000/d. Further, the date on which Developer is required to pay under RCM is the cut off
date.
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7. Frequently Asked Questions

7.1 Transition Provisions
1. Is it mandatory for an on-going residential project to pay taxes at the
concessional effective rate of 1% and 5% GST?
No. The promoter could exercise one-time option of paying taxes at the rate of
8%/12% without restrictions on utilizing ITC. Where the promoter does not opt for
the payment of taxes at the rate 12% and 18% before 10th May 2019, it is deemed
that he has opted for concessional rate and would be required to pay taxes at the
effective rate of 1% and 5% [Value of Land included].

2. What is an “on-going project”? What is the significance of defining this term
under the law?
A project which satisfies all the three conditions would be termed as “On-going
project”:
i. The project should have been started on or before 31st March 2019 (cut-off
date), to be satisfied as follows;


Where commencement certificate is to be issued: Commencement
Certificate should have been issued before the cut-off date and it
should be certified by an architect, chartered engineer or a licensed
surveyor that the construction has been started before the cut-off
date Issue of the commencement certificate by the Competent
authority where required



Where commencement certificate is not to be issued: It should be
certified by an architect, chartered engineer or a licensed surveyor
that construction has been started before commencement date

ii. Completion certificate or first occupation of the project should not have
taken place before cut-off date.
iii. Apartments being constructed under the project have been, partly or wholly,
should have been booked on or before the cut-off date.
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The term “ongoing project” has been distinguished from the “project” with the
objective that the builders would be required to opt for the scheme of taxation for
the ongoing project i.e. whether to continue in the old scheme or new scheme on
or before 10th May 2019. Further, in case of ongoing RREP, there would be option
to pay tax under the existing rates of 12%/8% with ITC whereas in case of other
project, the tax rate would compulsorily be 5%/1% only without ITC.
3. What is an apartment booked on or before the 31st March 2019? A project has
been launched in the month of March 2019 but no booking has been received
as on cut off date. What would be implication?
An apartment booked on or before the 31st March, 2019 means an apartment
which satisfies all the three conditions:
a. the time of supply of part of the construction is on or before 31st March, 2019
b. at least one instalment has been credited to the bank account on or before the
31st March, 2019 and
c. evidence of the apartment booking either in the form of allotment letter / sale
agreement / any other similar document issued on or before the 31st March,
2019.
Hence, in case where a project has been launched but no flats have been
booked/advance received prior to cut off date, the project would not be considered
as ongoing project and the apartment therein would not be considered as booked
apartments.

4. What would be impact of new scheme on affordable housing for ongoing and
new project. There were different schemes covered within concessional rate
of 8% in the existing regime. What would be impact of tax on such scheme?
New project: The new scheme of taxation for affordable housing has been
completely linked with the area covered within that apartment + consideration
charged for such apartment. Hence, as per new definition, affordable residential
apartment shall mean a residential apartment in a REP which commences on or
after 1st April, 2019:
-

having carpet area not exceeding 60 square meter in metropolitan cities or
90 square meter in cities or towns other than metropolitan cities and

-

for which the gross amount charged is not more than Rs. 45 lakhs.
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The impact of the revised definition of the affordable apartment would be as
under:


There is no need of obtaining the approval of the affordable housing with a
view to have concessional 1% rate of tax. (the approval of affordable
housing may be required for the purpose of RERA, Income Tax Act or any
other Act or Scheme but not for GST purpose).



There could be possibility of some of the apartments in the REP which fall
within the definition of affordable apartment owing to their size and price.
Such apartment would be considered as affordable apartment with
applicable rate of tax 1% though such project may have not been approved
under the affordable housing.



If some of the project are covered in the Central/State Housing scheme
where concessional rate of tax @ 8% was levied but the size of apartment
is more than 60/90SQM, such apartments would not get covered within
new meaning of affordable housing and would be subject to tax @ 5% (as
applicable for normal apartment).

Ongoing projects: Existing projects having 8% rate of tax where option to remain
in existing scheme is exercised, the applicable rate of tax would be 8% whether or
not the apartment covered therein have size less than 60/90SQM. On the other
hand, if the new scheme is opted, the rate of tax would be 1% (for apartments
having less than 60/90SQM and Rs. less than 45 lakhs) and 5% (for all other
apartments in the Central/State schemes whether or not covered under any of the
erstwhile concessional scheme).

5. Whether the new scheme would be applicable to the contractor who has been
awarded contracts by the builder?
New scheme of taxation is applicable only on the landowner promoter or developer
promoter in respect of residential apartments and in case of RREP apartments to
be supplied by them. As the contractor is not covered within this category of
supplier, he would continue to charge the tax at the applicable rate of tax to his
supply.
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6. What is the significance of making distinction between real estate project
(REP) and residential real estate project (RREP)?
The distinction between REP and RREP has been made with the perspective of the
commercial space covered in such project. The significance is as below:


If there is commercial space in RREP (permitted upto 15%), it would be
termed as residential apartment with applicable tax rate of 5% under the new
scheme. On the contrary, the commercial apartment in the REP would
always be considered commercial space and would be subject to GST @ 12%.



In case of transition, there is separate methodology to determine the eligible
credit under Annexure 1 and Annexure 2 for REP and RREP project
separately.

7. What

constitutes

an

apartment?

Whether

office

blocks

as

commonly

understood for the commercial purpose would constitute apartment?
The term ‘apartment’ is adopted from RERA wherein it has been defined very wide
as below:
“An apartment whether called block, chamber, dwelling unit, flat, office, showroom,
shop, godown, premises, suit, tenement, unit or by any other name, means a
separate and self-contained part of any immovable property, including one or
more rooms or enclosed spaces, located on one or more floors or any part thereof, in
a building or on a plot of land, used or intended to be used for any residential or
commercial use such as residence, office, shop, showroom or godown or for carrying
on any business, occupation, profession or trade, or for any other type of use
ancillary to the purpose specified. [clause 2(e) of the Real Estate (Regulation and
Development) Act, 2016]”
Considering the wide definition of the term apartment, the office blocks covered in
a project would also be termed as apartment. However, whether such office blocks
would be considered as commercial apartment or not would depend upon the
status of project i.e. REP or RREP.
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8. What is meaning of ‘project’, if there are multiple towers being constructed,
would these be considered separately or would form part of the same project?
The new scheme of taxation is based on project. The definition of project has been
linked with the registration obtained under the RERA. Hence, the civil structure
which is assigned unique number under the RERA is deemed to be a project. There
could be possibility of multiple structures within same area being developed. The
meaning of term ‘project’ in such case could be considered as under:
 Where each of the towers in the same development area have been registered
separately with different RERA number, they would be considered as separate
project. On the other hand, if all or some of the towers have single RERA
registration number, the towers covered within that number would be
considered as single project.
 If the towers are being constructed in multiple phases and separate RERA
registration has been obtained for each phase, then each phase would be
considered as separate project.
9. What would be implication of GST on the commercial projects in ongoing as
well as new projects?
Pure commercial projects: The on-going pure commercial project would not be
covered under new scheme of taxation and hence need to continue payment of tax
at 18% with 1/3rd deduction for the land (effective rate of tax @ 12%).
Commercial apartments in RREP: On –going commercial project in a RREP which
does not exceed 15% of the total carpet area of all the apartments in the REP
promoter would be regarded as residential apartment. The tax implication on such
apartments would be as under:

10.



If continued in existing scheme – 12%



If opted for new scheme – 5%

What could be different decisions making under the real estate sector for

the residential apartments and the actions to be taken under each of such
decisions?
1. Promoter opting to continue in the old scheme for ongoing project:

74

a. Intimate the department by 10th May, 2019 in Annexure IV of his decision
to continue in the existing Scheme. The decision to be intimated separately
for each of the project.
b. No need of working out for availment or reversal of credit at the time of
such intimation
c. Continue charging tax @ 12% in case of residential apartment and 8% in
case of affordable apartments. Old definition of affordable apartments to
continue.
d. Reverse the credit under Rule 42/43 for each tax period. Such reversal
has to be made based on the carpet area of the project.
e. Once the first occupation or occupation certificate/completeion certificate
for the entire project, whichever is earlier, takes place – identify the credit
pertaining to the unsold inventory as on such date. Avail or reverse the
differential credit by comparing the credit to be reversed based on such
computation viz a viz credit reversed at the end of tax period.
f. The credit computation to be done separately for project wise wherein
transition credits taken in TRAN-1 and credit availed beginning from 1st
July, 2017 till the date of OC to be taken. This requires identification of
credit for each of the project separately. (If credit records maintained
GSTIN wise in the earlier period, it has to be identified and reversed
project-wise)

2. Promoter opting for new scheme in respect of ongoing project
a. Intimate the department by 10th May, 2019 in Annexure IV of his decision
to migrate in new scheme. Alternatively, do not intimate the department
which itself would be presumed to be migration to new scheme.
b. Identify the eligibility credit at the time of migration to the new Scheme.
Such eligible credit to be computed based on computation methodology
given in Annexure I or Annexure II as the case may be.
c. If eligible credit > credit availed, avail the additional credit in the future
period. (But where to use such credit as utilization of credit not allowed
under 5% scheme. May be use for other ongoing projects where continued
for the old scheme or for liability under commercial apartments)
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d. If eligible credit < availed credit, reverse the extra availed credit by debit in
electronics credit ledgers or by payment through electronics cash ledger
e. Such computation to be made and disclosed latest in the GSTR-3B of the
month of September, 2019.
f. Start charging tax @ 5%/1% for all instalments in respect of which time of
supply falls post 1.4.2019 and make compliance of 80% of purchase from
registered persons.
g. At the time of first occupation or occupation certificate/completion
certificate,– No need of any credit reversal pertaining to the unsold area as
the credit has already been reversed at the time of migration to the new
scheme and no new credits would have been taken.
h. Project-wise details to be submitted by 30th June of each year regarding
the fulfilment of 80% of the purchase from registered persons

11.

What is applicability of the new scheme on the sale of plots (developed or

in the stage of development)?
New scheme of taxation is applicable only on the sale of residential apartments or
commercial apartments in RREP. The plots may not be said to be residential or
commercial apartment and hence it is not covered under the new scheme. Sale of
plots could be said to be sale of land accordingly not liable to GST.

12.

Whether the selling price needs to be revised for charging the new GST

rate in case of on-going projects?


The changes in taxation of real estate sector are undertaken to reduce to the
ultimate cost of real estate residential buildings to consumers. Keeping in mind,
the application of anti-profiteering clause and the provisions of RERA, where the
developer has not exercised the option to pay taxes at the rate of 12% or 18% and
has not factored the ITC of GST paid on the inward supplies, then the selling price
of apartments should necessarily go into revision.



However, in case the developer is to considered GST paid on inputs and input
services as cost, then there might not be a requirement to revise the price provided
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the output GST is charged on exclusive basis. Where-ever the output GST is
charged on inclusive basis, then prices may again need to be re-caliberated.

13.

Whether Landlord and the builder can avail different options for

discharging output GST for on-going project?


Yes, Landlord and the builder may avail different options [concessional tax rate vs
12%/18%] for discharging output GST for on-going project. However, practically
both may have to adopt the same option for the project else there could be
challenges in selling the flats in the same project with different rate of taxation.

14.

Project was started in Jan 2018. The builder has availed the credit on

input, input services and capital goods and utilised against output liability on
advance received from customer. The Occupation certificate is expected to be
received in May 2019. Whether there is any requirement of ITC reversal.
Presuming 30% of the area remains unsold on the date of OC?


Based on the assumption that he has opted for the concessional rate of tax, the
builder has to reverse the input tax credit availed in terms of Annexure I – REP &
Annexure II – RREP as the case may be. There would be no need to reverse the
credit separately at the time of receipt of OC.



On the other hand, if the builder continues to remain under the existing scheme,
the proportionate ITC has to be reversed monthly followed by reversal of ITC for the
entire project based on carpet area sold pre and post OC.

15.

What would be GST impact on the advances received prior to 1.4.2019 but

the physical construction has not been completed to the extent of advances
received and the builder has chosen new option of 5% for the payment of tax.
The tax liability is to be determined based on the provision of the time of supply
irrespective of the physical completion of service. Where advances have been
received prior to 1.4.2019, such advances would be liable to tax @ 12% even if the
construction work was not completed to that extent by 31st March 2019. However,
any money to be received on or after 1.4.2019 towards such project would be liable
to 5% where builder has chosen new option.
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16. An apartment is said to be booked on or before 31st March 2019 if, inter-lia,
at least one instalment has been credited to the account of the registered
person on or before 31st March 2019. Whether it would cover such cases
where builder has received token money (say 2% of the total sale value) but
the first instalment as per agreement is 10% of the sale value?
There is no reference in the definition that the instalment should be as per
agreement only. There are differing views among the professionals in this regard.
However the authors are of the view that if it can be treated as installment as per
the booking forms, it could be considered as one installment for the purpose of
this definition.

17.

Government has issued removal of difficulty order for the application of

Section 17 (2) read with Rule 42 for the real estate project w.e.f. 1.4.2019.
Does this mean that there is no need of reversal of credit under Rule 42 as
percentage of carpet areas in respect if projects commenced before 31st March
2019?


There was no enabling provision in the law to provide for the reversal of credit
based on the area of construction. The removal of difficulty order has enabled the
provision in the law based on which new rules have been issued.



Removal of difficulty order appears to have extended the power of government to
adduce that Rule 42 reversals could be undertaken based on the area of
construction of complex, building etc.



Removal of difficulty order read with Rule 42 appears to have extended the
duration of the final reversals from financial year to the completion of the project.
However, the said reversal as per the rule which is effective from 01.04.2019 would
be required for all ongoing projects i.e. those projects which have not received the
CC or first occupation has not happened before that date.



Relying on the decision of CESTAT in case of Alembic Limited, it could be said that
ITC availed prior to amendment in Rule 42 would not be liable to be reversed in
terms of the area basis reversal criterion for the project which have been completed
on or before 31.3.2019.
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Though, w.r.t. to projects that have been completed prior to 01.04.2019, the said
reversal would have to be done on the basis of the rule 42 as existed prior to
01.04.2019 i.e. on the basis of the revenue.

18.

A promoter has been engaged in development of various projects. He had

paid tax of Rs. 2.5 crore on the inward supply of TDR in the month of January
2019 for a new project expected to start in the month of June 2019. No
booking of flats have been received till 31st March, 2019. What would be
impact of such credit in the scenarios of:
a. Such credit remains unutilized as on 31st March 2019
b. The credit has been utilized as on 31st March 2019
Annexure I/II requires identification of eligible credit in respect of ongoing projects
where promoter switches to the new Scheme as well as for new project which
commences on or after 1.4.2019. As the project is expected to kick start in June
2019, it would require identification of eligible credit under Annexure I/II.
Based on the facts given in question, it appears that no physical work has been
completed in the project. However, there is specific provision in Annexure I/II which
provides that where percentage completion is zero but ITC has been availed on goods
or services received for the projects on or prior to 31st March 2019, the percentage
completion has to be worked out based on the certificate of architect which could have
been achieved with the input services received and inputs in stock. Eligible credit has
to be computed based on such percentage completion.
However, considering the fact that no bookings have been made and no tax has been
paid on the outward supply, F2 (residential apartment booked before 31st March
2019/total residential apartment area) and F3 (Value of supply in respect of TOS falls
before 31st March 2019/total value of supply booked before 31st March) in the
computation formula becomes zero and accordingly no credit would be eligible for
carry forward in such cases. Hence, the promoter is required to do the below:
a. Such credit remains unutilized: Reverse the credit by the end of
September 2019 in GSTR-3B by debiting the same in ECL
b. Such credit has been utilized: Pay the ineligible credit by electronics
cash ledger
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The computation in the above manner is required to be made in respect of each of the
credit which have been availed with respect to the ongoing projects or project expected
to commence on or after 1st April, 2019.

7.2 Levy, Tax Rates and Exemption
19. Suppose in a building which is RREP with both affordable residential
apartments and non-affordable residential apartments, can the promoter opt
to pay GST on all the apartments @ 5%?
No, the rate of tax as prescribed above are applicable “apartment wise”, and not
“project wise”. All the apartments would have to be separately identified as to
whether the same falls under affordable category or non-affordable category and
then the applicable rate would have to be applied thereupon. Hence, there could be
2 rate of taxes for the different apartments in the same project.

20. Whether GST is applicable on the upfront payment for lease of land for more
than 30 years, paid by developer to landowner from 01stApril 2019?
 Upfront amount (premium, salami, cost, price, development charges or by any
other name) payable in respect of service by way of granting of long-term lease of
land of 30 years, or more, on or after 01st April 2019, for supply of construction
services of residential apartments by a promoter in a project to a buyer is
exempted under GST.
 However, in the case of upfront amount payable in respect of service by way of
granting of long-term lease of land of 30 years, or more, on or after 01st April
2019, for supply of construction services of non-residential or commercial
apartments by a promoter in a project to a buyer is not exempted under GST.
 Further, if the residential apartments are unsold on the earlier of the date of
issuance of completion certificate or the first occupancy, GST is leviable on the
upfront amount paid or payable in respect of granting of long-term lease of land
attributable to that portion.
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 It is to be noted that the exemption is not available for the periodical lease
payment where builder would be liable to pay tax on such lease payment under
reverse charge mechanism.

21. What is the methodology of taxation of transfer of development rights [TDR]
and floor space index [FSI] in relation to residential apartments taxable after
01st April 2019?
First instance Exemption: Supply by way of transfer of development right (TDR)
or FSI on or after 01st April 2019 for construction of residential apartments by the
promoter in a project is exempted under GST.
Taxability upon completion: The TDR or FSI to the extent attributable to
residential apartments not booked or sold on the date of issuance of completion
certificate or first occupancy would not be covered within the above exemption and
become liable to GST. The liability to pay tax on such TDR would be under reverse
charge mechanism on the builder promoter.

22. Whether External Development Charges (EDC)/Internal Development Charges
(IDC) is liable to tax in the hand of developer?
Builder can claim exclusion of charges if these are recovered as pure agent.
However, EDC and IDC may not be said to be recovered on pure agent basis as
these

costs

are

incurred

by

the

builder

and

subsequently

claimed

as

reimbursement from buyers may not be the same. It has been held in case of Logix
Infrastructure

Private

Limited

that

preferential

location

charges,

external

development charges are part and parcel of main services and liable to tax at the
same rate as applicable for the principal supply of services. Hence, these charges
would be liable to GST @ 5% (under new scheme).

7.3 Valuation
23. Mr. A (builder) sells an affordable residential apartment to Mr. B (before
obtaining CC) at Rs. 30 lakhs (excluding GST), including the value of land.
Calculate the value of supply and GST payable?
Sl.No.

Particulars
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Amount

1

Value of sale (excluding GST)

30,00,000

2

Less: Deemed value of land (1/3rd)

3

Value of taxable supply

4

CGST at 0.75% of 20 lakhs

15,000

5

SGST (at 0.75% of 20 lakhs)

15,000

(10,00,000)
20,00,000

24. Mr. C (builder) sells a residential apartment of 50 SQM to Mr. D(before
obtaining CC) at Rs. 40 lakhs (excluding GST). He charges an additional
amount towards preferential location charges. Comment on GST rate if:
Case 1: Preferential charges constitute Rs. 2.75 lakhs
Case 2: Preferential charges constitute Rs.8 lakhs


Gross consideration includes additional amount charged towards preferential
location charges. Thus, we need to check if the total amount (including
preferential charges) exceeds 45 lakhs or not in order to determine the GST
rates.



In case 1, the gross consideration lakhs comes to Rs.32.75 lakhs which is less
than Rs.45 lakhs, thus GST would be leviable at 1%.



In case 2, the gross consideration comes to Rs.48 lakhs, which is higher than
Rs.45 lakhs, thus GST would be payable at 5%.

25. Mr. X (registered) transfers development right to Mr. Y (promoter) against
consideration in the form of apartments. What would be the value of
construction services provided by Mr. Y?


Value of supply by Mr. Y: The value of construction service is equal to amount
charged for similar apartments in the project less one-third deduction towards
land.



Relevant Date: The value needs to be checked on date nearest to the date of
completion or first occupation of project, whichever is earlier.



Time of supply for payment of tax– The liability shall arise on the date of
completion or first occupation of project, whichever is earlier.
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26. In the above example, what would be the value of supply by way of transfer of
development right by Mr. X?


Value of supply by Mr. X: It is the value of similar apartments charged by the
promoter (developer) from the independent buyers. However, the value of land
shall be deducted from the value of apartment arrived at.



Relevant Date: The value of similar apartments needs to be checked on the
date nearest to the date on which development rights are transferred to the
promoter.



Time of supply for payment of tax– The liability shall arise on the date of
completion or first occupation of project, whichever is earlier.

27. Mr. A transfers development rights to Mr. B (promoter) on 01-07-2019. He
receives one fully furnished apartments for transferring development right
on the land owned by him. The construction work is completed on 01-082020. What is the value of supply for Mr. A (for transfer of rights) and Mr. B
(for construction services)
Additional information:
Value of a similar apartment on 05-07-2019 is Rs. 30 lakhs.
Value of a similar apartment on 01-08-2020 is Rs. 45 lakhs.


Value of supply for transferor of development rights: It is equal to the value
of similar apartments charged by promoter from independent buyers on the
date of transfer of development rights). Thus, the value of supply would be equal
to Rs. 30 lakhs.



Value of supply of construction services by builder to landowner: This
would be value of apartment near to the date of completion certificate i.e. Rs. 45
lakhs.
Note: 1/3rd deduction towards value of land shall be provided in both the cases.
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7.4 Input tax credit
28. What is the impact on ITC availed in respect of residential project
commenced by a firm prior to 1st April 2019 and completion certificate also
issued in Dec 2018 prior to 1st April 2019? The said firm does not have any
other construction projects thereafter.
The definition of ongoing projects covers only such projects in respect of which OC
has not been received on or before 31st March 2019. The removal of difficulty order
provides that the credit has to be reversed based on carpet area on or after
1.4.2019. Further, Rule 42 provides that it has to be applied in case of ongoing
project or project which commences after 1.4.2019. Hence, in respect of projects
which have got completion certificate in December 2018, there is no need of
reversal of ITC based on the new scheme of reversal based on carpet area. The
developer was required to reverse the credit based on the percentage of revenue as
per erstwhile Rule 42.
Reversal of credit would have to be done on the basis of revenue as per rule 42 as
existed prior to 01.04.2019 as it is not an ongoing project.

29. A person is engaged in constructing and selling single residential unit for
residential purpose. What would be GST implication?
There is exemption entry to provide for the services by way of pure labour
contracts of construction, erection, commissioning, or installation of original
works pertaining to a single

residential unit otherwise than as a part of a

residential complex. However, the exemption is not available for construction and
sale of single residential unit. Hence, it would be liable to GST@ 1% or 5%, as the
case may be.

30. What would be the impact on ITC which has already been availed by the
promoter before 1st April 2019 and then pays GST at concessional rates?


REP: Reversal or availment of ITC as provided in Annexure 1 to Notification
03/2019-CT(R) should be computed.



RREP: Reversal or availment of ITC as provided in Annexure 2 to Notification
03/2019-CT(R) should be computed.
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Entire ITC availed (whether utilized or not) during the period 1st July 2017 to
31st March 2019 needs to be considered for the purpose of computing eligible
ITC as per Annexure 1 or Annexure 2 as the case maybe. Further ITC availed
as Transitional Credit also needs to be considered for the above purpose



This maybe for reason once the builder is covered in the concessional tax rate
of 1%/5%, all conditions related thereto including reversal of the ITC [already
availed in past] to extent prescribed to be followed.

31. Suppose a promoter has been undertaking ongoing project as well on another
business of supply of consulting services under one GSTIN. Whether ITC
availed with respect of other business is also required to be considered for
the purpose of computing eligible ITC as provided in Annexure 1 or Annexure
2 as the case maybe?


No, only the input tax credit availed with respect to ongoing project needs to be
considered for the purpose of computing eligible ITC.

32. What would be tax liability in the following cases (assuming 5% option
chosen):
a. Demand note raised in the March 2019 but payment made by buyer in
April 2019
b. Advance made by the buyer in the March 2019 for the instalment
becoming due in April 2019
The tax liability in such cases would be as under:
The tax liability would be determined in accordance with the provision of section
14 of CGST Act i.e. change in rate of tax in respect of supply of goods or services
or both. The summarised principle u/s 14 is as below:
Case 1: Services provided before change in effective rate of tax
Date of invoice

Date of payment

Time of supply

After

After

New rate

Before

After

Old rate

After

Before

Old rate

Case 2: Services provided after change in effective rate of tax
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Date of invoice

Date of payment

Time of supply

Before

Before

Old rate

Before

After

New Rate

After

Before

New rate

Above provision would be applicable subject to project falling within the definition of
ongoing project. The effective rate of tax based on above would be as below:
a. Demand note raised in the March 2019 but payment made by buyer in
April 2019:Effective rate of tax would be 12% if the services have been
provided on or before 31st March, 2019. However, if the demand note has
been raised in advance but services are provided after 31st March 2019
as per contract, new rate of tax of 5% would be applicable.
b. Advance made by the buyer in the March 2019 for the instalment
becoming due in April 2019: Presuming services are provided on or after
1st April 2019- effective rate of tax would be 5%.

33. Flat was sold in December 2018 but buyer cancelled the same in June 2019?
What would be implication on such cancellation:
a. If builder decides to continue in the old scheme
b. If builder transitioned to the new scheme
There is no specific reference about the cancellation of flats in the new Scheme.
The cancellation of flats could be said to be cessation of services by the builder to
the end buyer for which it could issue credit note. The treatment on cancellation of
flats could be considered as below:
a. If builder decides to continue in the old scheme: Credit Note may be
issued to the buyer and the tax on such credit note may be adjusted
against the liability arising on other flats under the same GSTIN.

b. If builder transitioned to the new scheme: In case of transition to the
new scheme, the builder can issue credit note @ 12% to the buyer for
cancellation of flats. However, the tax on such credit note may not be
utilised for payment of tax @ 5% as the liability has to be discharged in
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cash only. The builder may have to evaluate the option of utilising it
against any other liability.

34. What would be implication of cross charge in case of inter unit supply of
services? Whether it would become cost for the recipient of supply?
Where a builder has multiple GSTIN and there is supply of services among various
GSTIN, it would be liable to tax under Schedule 1 even if made without
consideration. The recipient unit will not be entitled to claim the credit of the same
and to that extent, it would become cost to the recipient unti.

35. Whether builder may go for the ISD mechanism for the transfer of ITC on
common expenses received at head office?
In case of builder having projects under various States, it could consider option of
taking ISD registration at the head office and transfer of the credit to the
respective recipient unit which may be disallowed by the recipient unit at its
GSTIN.

36. What is impact of recent judgment in case of PRAJAPATI DEVELOPERS Vs
CCT - In Favour Of : Assessee - TOG-605-CESTAT-HYD-2019 where it has
been held that there is no liability of reversal of ITC in case of unsold
inventory of flats after completion/occupancy certificate?
The judgment has been rendered in the context of provision of Cenvat Credit Rules
under erstwhile service tax regime. However, with the amendment in Rule 42
where it has been specifically provided that the reversal has to be made based on
area at the time of obtaining OC, the above judgment would not be applicable and
reversal would be required under Rule 42 based on area.

37. Whether landowner would be eligible for any ITC under the new scheme of
taxation for real estate sector?


The tax charged by the developer to the landowner for providing development
services to the landowner for his share of apartments could be availed as ITC
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by the landowner if the landowner further supplies such apartments to his
buyers before issuance of CC/OC or first occupation, whichever is earlier.
Further, he should pay tax on such supply which should not be less than the



tax charged by the developer for construction of such apartments to the
landowner. In other words, the landowner should have sold the apartments at
higher value than the value on which promoter has paid tax.
For e.g. If the developer charges GST of Rs.1 lakh to the landowner. The



landowner should pay at least Rs.1 lakh as output GST on supply of such
apartment to his buyer.
However, it is to be noted that the scheme provides payment of taxes by the



landowner (paying GST @ 5% or 1%) in cash only, added to the fact that the
liability on the developer arises only upon project completion. Hence the credit
can be availed by the developer only after project completion after which no
GST liability would exist on the bookings done in terms of Schedule III to the
Act. Thereby, it seems that even though the landowner is eligible for the credit,
its utilisation is doubtful.

38. Comment on the taxability of JDA in various scenarios as mentioned below:
Scenario – I - JDA and SA entered after 1st April 2019
•

JDA entered on 5th April 2019

•

SA entered on 5th May 2019

•

Developer share - 60 flats

•

Landowner share – 40 flats

•

Developer has sold 50 flats pre OC and 10 flats post OC

Ans: Taxability in the hand of Developer
Particulars
For

30

booked

flats

Action

Valuation & Time

Collect GST @5%, pay GST @5%.

pre

Transaction
or

CC

receipt

value on milestone
of

whichever is earlier
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consideration

For

10

booked

flats

Developer to pay GST under RCM

Value of similar apartments sold

post

@5%

nearest to the date of CC on

CC

for

the

development

rights

transferred by landlord. Value shall

receipt of CC

be in proportion to the post CC carpet
area. No collection
For

40

flats

Pay GST @5% for the construction

Value of similar apartments sold

handed

over

services provided

nearest to the date of receipt of

to landowner

such developmental rights to be
paid on receipt of CC.

Taxability in the hand of landlord:
Particulars
For 50
booked
CC

For

10

booked

Action

flats
pre

flats

Valuation & Time

Collect GST @5%, pay GST @5%.

Transaction

No ITC. However, take ITC on GST

or

charged by Developer

whichever is earlier

No GST to be paid/collected.

ITC charged by the builder should

post

receipt

value on milestone
of

consideration

be reversed

CC

•

•

Scenario – II
•

JDA entered on 5th Jan 2018

•

SA entered on 5th Feb 2019

•

Developer share - 60 flats

•

Landowner share – 40 flats

•

Developer has sold 50 flats pre OC and 10 flats post OC

Ans: Taxability in the hand of Developer

Particulars
For

40

booked

Action

Valuation & Time

flats

Collect GST @12%, pay GST @12%.

Transaction

pre

Avail ITC or Collect and pay 5% No

or receipt, whichever is earlier

CC – Booked

ITC
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value on milestone

before

1st

April 2019

For

10

booked

flats

No GST payment/collection. RCM to

Value of similar apartments sold

after

be

nearest to the date of CC on

CC

For

paid

of

development

rights

received

receipt of CC

40

flats

Pay GST @18% for the construction

Open

market

value

of

the

handed

over

services provided

construction services on SA date

to landowner

Taxability in the hand of landlord:
Particulars
For

30

Action

Valuation & Time

flats

Collect GST @12%, pay GST @12%.

Transaction value on milestone of

to

Avail ITC on builders invoice or 5%

receipt, whichever is earlier

sold
customers

without ITC

prior to CC

For

10

flats

sold

No GST payment/collection

to

ITC on GST credit if availed needs
to be reversed to this extent.

customer post
CC
For

60

flats

Development
Rights

Charge GST @18% to the developer

Open

for the transfer of development rights.

development rights on the SA

to

date

builder

•

Scenario – III - JDA is before and SA after 1st April 2019
•

JDA entered on 1th Jan 2019

•

SA entered on 5th May 2019
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market

value

of

•

•

Developer share - 60 flats

•

Landowner share – 40 flats

•

Developer has sold 50 flats pre OC and 10 flats post OC

Ans: Taxability in the hand of Developer

Particulars
For

50

flats

Action

Valuation & Time

Collect GST @12%, pay GST @12%.

Transaction

Avail ITC or 5% without ITC

of receipt, whichever is earlier

flats

No GST to customer. Developer to pay

Value of similar apartments sold

post

GST

nearest to the date of completion

booked

pre

value on milestone

OC

For

10

booked
OC

under

RCM

@5%

for

development

rights

transferred

the
by

certificate.

landlord. Value shall be in proportion
to the post OC carpet area
For

40

flats

Pay GST @5% for the construction

Open

handed

over

services provided

construction services on the date

to landowner

market

value

of

the

of SA.

Taxability in the hand of landlord:
Particulars
For

30

Action

Valuation & Time

flats

Collect GST @12%, pay GST @12%.

Transaction value on milestone of

to

Avail ITC on builders invoice or 5%

receipt, whichever is earlier

sold
customers

without ITC

prior to CC

For
sold

10

flats

No GST payment/collection

to

ITC on GST credit if availed needs
to be reversed to this extent.

customer post
CC
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For

60

flats

Development
Rights

GST to be paid by Developer under
RCM

to

builder

39. In case of joint development agreement where sharing is made in the
revenue received, what would be GST implications in case of project liable to
tax @ 5% and the same is made by the developer to the end buyers?
Unlike in case of area sharing agreement, there is no area allotted to the
landowner in case of revenue sharing agreement. The taxability in such cases
would be as below:
-

Transfer of development right by landowner to the developer – not liable to
GST on the date of transfer. However, GST under RCM to be paid to the
extent of residential apartments remaining unsold as on the date of OC.

-

No liability on the construction services provided by developer to landowner

-

Developer to charge tax @ 5% on the flats sold to end buyer

-

No GST liability on the consideration shared by the developer with the land
owner for the portion of revenue belonging to landowner.

40. A promoter is engaged in various projects where some of the projects are
taxable at 12% whereas some of the projects are taxable @ 5%. There is an
understanding that the credit records are required to be maintained
projectwise. In such cases, whether credit availed for one project can be
utilized for the liability arising under another project.
There is requirement to identify the credit pertaining to each of the project
separately. This is required for the purpose of computation of transitional credit in
case of project where 5% option is chosen and reversal of credit monthly/at the
time of obtaining occupation certificate in respect of project where 12% option is
continued. However, there is no restriction on the utilization of the credit of one
project against the liability arising under the another project subject to condition
that liability of projects under 5% scheme has to be paid in cash only.
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41. How would the ITC on inputs and input services be attributed to
construction of residential portion in a REP which has TOS on or after 1st
April 2019 for the purpose of reversing ITC (percentage completion is not
0%) and assuming that separate break up of inputs used for residential and
commercial apartments is not available?
Illustration:
Percentage completion

50%

Total ITC on inputs and input services (utilized or not)

200 lakhs

Total carpet area

100

Sq.

metres
Ratio of residential and commercial portion

90:10

Total carpet area of residential apartment booked before 1st 50 sq. metres.
April 2019
Total value of supply of construction services of residential 80 lakhs
apartments booked before 1st April 2019
Value

of

supply

of

construction

services

of

residential 40 lakhs

apartments booked before 1st April 2019 of whose TOS has
arisen before 1st April 2019
Solution:
Tx = amount to be reversed or claimed as ITC.
T = Rs.200 lakhs
Tc = Rs.200 lakhs x 10/100 = Rs. 20 lakhs
Tr = Rs.200 lakhs x 90/100 x 50/90 x 40/80 x 0.5 = 100
Te = Tc + Tr = 20 + 100 = 120
Tx = 200 – 120 = 80
The registered person should pay Rs. 80 lakhs (T-Te) either by debiting the
electronic credit ledger or by debiting electronic cash ledger because T > Te.

Where T<Te, then the registered person can avail ITC on goods or services received
on or after 1st April 2019 to the extent of difference between Te and T.

42. What is the method for computing the value of Te for the purpose of
comparison with Tx in order to derive at the eligible or ineligible ITC
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assuming that separate break up of inputs used for residential and
commercial apartments is not available?
For the illustration given in question above, “Te” can alternatively be calculated as
below:
T1 = ITC attributable exclusively to commercial portion = Rs.40 lakhs
T2 = ITC attributable exclusively to residential portion = Rs.60 lakhs
T = Rs.200 lakhs
T3 = T – (T1+T2) = Rs.100 lakhs
Tc = T3 x 10/100 = Rs.10 lakhs
Tr = (200-40) x 90/100 x 50/90 x 40/80 x 1/0.5 = Rs. 80 lakhs
Te = 10 + 40 + 80 = Rs.130 lakhs
In this case, the amount of ITC reversal required is of Rs.70 lakhs i.e., (T - Te)

43. How would the ITC on inputs and input services be attributed to
construction of residential portion in a REP for the purpose of availing ITC,
where the percentage completion is zero, which has TOS before 1st April
2019 but no input services or inputs have been received as on 31st March
2019?
Illustration:
Percentage completion

0%

Total carpet area

100

sq.

metres
Ratio of residential and commercial portion

90:10

Total carpet area of residential apartment booked before 1st 50 sq. metres.
April 2019
Total value of supply of construction services of residential 80 lakhs
apartments booked before 1st April 2019
Value

of

supply

of

construction

services

of

residential 40 lakhs

apartments booked before 1st April 2019 which has TOS before
1st April 2019
Tax paid on inputs and input services received in 2019-20 on Rs.150 lakhs
which ITC is available
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Solution:
Te =?
Tr = Rs.150 lakhs x 90/100 x 50/90 x 40/80 = Rs.37.5 lakhs
Tc = Rs.150 lakhs x 10/100 = Rs.15 lakhs
Te = 37.5 + 15 = Rs.52.5 lakhs
The registered person would be entitled to avail ITC on goods or services received
on or after 1st April 2019 to the extent of Rs.52.5 lakhs.

44. How would the ITC on inputs and input services be attributed to
construction of residential portion in a RREP which has TOS on or after 1st
April 2019 for the purpose of reversing ITC (percentage completion is not
0%)?
Illustration:
Percentage completion

50%

Total ITC on inputs and input services (utilized or not) used in Rs.

200

construction of RREP during July 2017 to March 2018 lakhs.
including transitional credits
Total carpet area

100

sq.

metres.
Ratio of residential and commercial portion

90:10

Total carpet area of residential and commercial apartment 70 sq. metres
booked before 1st April 2019
Total value of supply of construction services of residential and 120 lakhs.
commercial apartments booked before 1st April 2019
Value of supply of construction services of residential and 80 lakhs.
commercial apartments booked before 1st April 2019 which has
TOS before 1stApril 2019

Solution:
Tx = amount to be reversed or claimed as ITC.
T = Rs.200 lakhs
Te = Rs.200 lakhs x 100/100 x 70/100 x 80/120 x 1/0.5 = 100
Tx = T - Te = 200 – 186.67 = 13.33
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The registered person should pay Rs. 13.33 lakhs either by debiting the electronic
credit ledger or by debiting electronic cash ledger because T > Te.

Where T < Te, then the registered person can avail ITC on goods or services
received on or after 1st April 2019 to the extent of difference between Te and T.

45. What are the aspects that should be ensured while computing ITC reversal
where rate of tax charged is 12%?


ITC reversal should be computed on monthly basis and project wise. If there are
10 projects running simultaneously then calculation for reversal should be
done for each project separately.



ITC reversal for inputs, input services and capital goods should then be
calculated for the entire project till date of completion or first occupation of the
project, whichever is earlier. Treatment for excess reversal or short reversal
should be given.



The period to be covered for the final reversal (entire project)is as follows:
Date of commencement

Date of issuance of

of project

completion

Period to be covered

certificate
1st April 2016

31st July 2016

Project wise reversal not
required now as the entire
period falls in pre GST
regime.

1st April 2016

31st July 2018

Project wise reversal based
on carpet area not required
now as the project has
been completed before 1st
April, 2019.

1st April 2016

1stJuly 2019

1st July 2017 to 1stJuly
2019

including

carried

forward TRAN-1 credit
1st April 2018

1st July 2019

1st April 2018 to 1st July
2019
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46. Whether calculation as provided in rule 42 should be done annually for each
project?
No, annual calculation is not required to be done for each project. However, after
completion of the project, the calculation as provided in rule 42 should be done for
the entire project from the date of commencement of project or 1st July 2017,
whichever is later till the date of issuance of CC/OC or first occupancy, whichever
is earlier.
The ITC eligibility of the entire project should be ascertained and ITC availment or
reversal should be done before the due date for furnishing of the return for the
month of September following the end of the financial year in which the
completion certificate is issued or first occupation takes place.


E.g. If completion certificate is issued on 15th December 2019, then the
availment or reversal of ITC based on full project computation should be done
before 30th September 2020.

47. Whether interest would be applicable on reversal of ITC based on final project
wise calculation? If yes, what would be the period for which interest would
be payable?
Yes, interest at the rate of 18% should be paid on the amount of ITC reversed from
1st April of the next financial year in which the CC/OC is issued or first occupation
takes place till the date of payment.
E.g.: If completion certificate is issued on 15th December 2019 and the reversal of
ITC is done on 20th July 2020. Then interest for the period 01st April 2019 to 20th
June 2020 at the rate of 18%.

48. How should the ITC be apportioned in relation to input, input service or
capital goods are used for more than one project?
Such ITC should be assigned to each project on a reasonable basis and credit
pertaining to each project should be considered for the purpose of rule 42
computations for each such project [Rule 42 (6)]. What is reasonable basis has not
been defined and has been left open for the assessee to determine same. However,
in view of the author, it should be determined in such a way that the credit
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pertaining to the each of the project could be identified nearer to actual ITC which
would have been availed for such project.

49. There are 5 towers in a single project. OC is received for each of the tower
separately. How should Rule 42 be applied in such cases?
Rule 42 is required to be applied projectwise wherein final ITC eligibility is
computed at the time of receipt of OC for the entire project. There is no specific
reference in the rule to treat such cases. However, on periodical basis when the
credit are reversed as per formula on provisional basis would consider the sale of
such flats as exempted and proportionate credit to that extent would get
disallowed.

50. How is eligible credit determined in case of project having both commercial
as well as residential apartments (not being RREP)?


Rule 42 and 43 prescribes the method of reversal where a project has both
commercial as well as residential apartments.



In terms of the broad logics, the ITC are allowed/ not allowed as follows;
o

ITC of inward supplies exclusively used for commercial apartments is
allowed

o

ITC of inward supplies exclusively used for residential apartments is not
allowed

o

Common ITC is allowed to the extent of carpet area of commercial
apartments, divided by total carpet area of the project

51. Whethr there could be accumulation of credit in the hand of landowner?


The TOS of landowner’s share of apartments supplied by the builder would be
the date of transfer of possession to the landowner.



In the meanwhile, before obtaining possession, the landowner could have sold
the apartments under construction (transaction 1) and since at such time, the
TOS of supply by builder to landowner would not have arisen (transaction 2),
the landowner would have no option but to discharge GST on transaction 1 in
cash, since GST on transaction is yet to be levied, so as to claim ITC of the
same.
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Subsequently, when the landowner would procure transaction 2, the builder
would charge GST to him. This GST would be available as ITC to the landowner
since he had sold under construction apartments before occupation.



However, the ITC would become in-eligible to the landowner in as much as all
the under construction flats would have already been sold, and the since
construction has been completed, the subsequent flats would not leviable to
GST at all.



Accordingly, the ITC so available could be a dead asset for the landowner and
in the absence of other on-going projects/ taxable business within his GSTIN.

7.5 Reverse Charge
52. At what point of time, would the liability to pay tax under reverse charge
arise on the shortfall of procurements as made above other than cement and
capital goods?


The builder shall maintain project wise account of inward supplies other than
cement and capital goods from registered and unregistered suppliers and
calculate tax payments on the shortfall at the end of every financial year or
part of the financial year till the date of issuance of completion certificate or
first occupation, whichever is earlier.



The builder shall furnish the details of the same in the prescribed form
electronically on the common portal) by end of the quarter following the
financial year.



The tax liability on the shortfall of inward supplies from unregistered person so
determined shall be added to his output tax liability in the month not later
than the month of June following the end of the financial year.

53. A project commenced on 1st July 2018. The builder procured 65% of the
inputs and input services from registered suppliers. Whether the condition of
80% procurement from registered suppliers, is also applicable to the ongoing
projects?


Where in an ongoing project, the builder does not exercise the one-time option
to pay GST at the rate of 12% or 18%,
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the condition of atleast 80% of the

procurements of inputs and input services from registered suppliers would
apply.


In other words, in such case when only 65% of the inputs and input services
are received from registered suppliers, then builder (recipient) is liable to pay
GST on the shortfall of 15% of the value of inputs and input services at the rate
of 18% under reverse charge.

54. Whether amount paid as salary to the employees, depreciation etc. would be
considered for the purpose of determining satisfaction to 80% criterion?


It has not been explicitly clarified as to which inward supplies would be
considered as numerator/ denominator for determining the compliance to 80%
threshold.



However, it appears that the 80% threshold is on the assumption that “all per
se taxable supplies” as applicable to a builder operating under normal scheme
should be the constituent of the numerator and denominator.



However, in the author’s view the intention of the Government is not to tax
indirectly the Schedule III items . Hence the author is of the view that these
amounts shall not be included to compute the 80% threshold.

55. If a person has imported inputs on which IGST has been paid. Whether such
supplies could be covered in the limit of 80%?


Inputs and input services on which tax is paid under reverse charge in terms of
9(3) of CGST Act or 5(3) of IGST Act would deemed to have been procured from
registered person.



Import of goods has not been specifically mentioned in the above provisions
however considering the intention that the tax should be paid on inward
supply, we are of the view that the import of goods on which tax has been paid
at the time of import should not be considered as purchased from unregistered
person and accordingly there should not be any liability under RCM on the
same.
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56. Whether exempted supplies received from unregistered persons would get
covered in the limit of 80%? What if such exempted supplies are received
from unregistered persons?


Going by the strict interpretation, even if exempted supplies received from
unregistered person would be considered as shortfall of 80% and would be
subject to tax.



There is also a possible view that since section 11(1) (Exemption provision)
overrides 9(1), levy provision, there cannot be tax on the same. However, this
view could be subject to litigation.



It is suggested that if the supply per-se is exempted the same should be
received from registered person whereby it will be counted for 80%.



57. Expenses incurred by the employee of the Company which are subsequently
claimed as reimbursement from the Company. Whether such expenses would
be included in the limit of 80%?


Where the expenses are incurred by the employees on behalf of the company
and valid documentation to establish that the tax has been paid on such
expenses, these should be covered within the limit of 80%.

58. Who is liable to pay GST on transfer of development rights or FSI by
landowner to the builder for construction of a project?


The builder is liable to pay GST on reverse charge basis on the supply of
development rights/TDR/FSI transferred to him by any person, on or after 1st
April 2019, for construction of a project. Such reverse charge liability is
applicable both for the commercial as well as residential apartments.



However, the supply of development rights or FSI, on or after 1st April 2019,
for construction of residential apartments where applicable rate of tax is 5% or
1%, supply of TDR is exempted. When the supply is exempt, there would be no
liability to pay GST under reverse charge.



However, if some of the portion of project remains unsold, there would be
liability on the builder promoter to pay RCM on such portion at the date of
OC/CC.
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59. Landowner supplied TDR to the builder for construction of 100 residential
apartments on 1st May 2019. The project received completion certificate on
20th August 2021, on which date 90 apartments remained un-booked. The
project has not been occupied yet. Would there be any tax liability on the
TDR’s?


The builder is liable to pay GST on reverse charge basis on such proportion of
value of TDR as is attributable to the residential apartments which remained
un-booked on the date of issuance of completion certificate or first occupancy,
whichever is earlier.



The builder would be liable to pay GST on supply of TDR and FSI attributable
to 90 flats which remained unsold on 20th August 2021. The liability to pay
GST on the same would arise on 20th August 2021.

60. Where a contract for transfer of development right was executed in 2018 but
actual transfer of development right has been made in the May 2019.
Whether such TDR would be liable to GST presuming in cases where TDR has
been given for the residential property purpose?


The terms of contract would be the determining factor to understand whether
the actual transfer of development rights are on or after 1st April 2019.



Where the terms of the contract is stating that the development rights are
transferred on or after 1st April, the developer would be liable to pay taxes
under reverse charge on the apartments which are un-booked as on the date of
issuance of completion certificate.

7.6 Time of Supply
61. What would be the time of supply at which the builder is liable to pay tax
under reverse charge when less than 80% of the value of input and input
services used in supplying the service is received by him from registered
suppliers?
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The builder shall maintain project wise account of inward supplies from
registered and unregistered suppliers and calculate tax payments on the
shortfall at the end of the financial year.



The tax liability on the shortfall of inward supplies from unregistered person so
determined would be added to his output tax liability in the month not later
than the month of June following the end of the financial year.



However, in case of purchase of cement and capital goods from unregistered
suppliers, the GST liability under RCM would arise in the month in which such
procurement has been made.

62. What would be the time of supply for TDR or FSI or upfront long term lease
premium received by builder on or after 1st April, 2019 for construction of a
project?


A builder who receives development rights/Floor Space Index (FSI) against
consideration for construction service of residential apartments in the project
or in any other form including in cash, the liability to pay tax would arise on
earlier of the following dates:
a. date of issuance of completion certificate or
b. date of its first occupation.

63. Whether the time of supply for construction services provided to landowner
by developer would change if the developer is not opting to pay taxes at the
rate of 12% and 18%?


In terms of notification no. 6/2019 Integrated Tax (Rate) dated 29.03.2019,
TOS for construction services provided to landowner by developer would be the
date of issuance of completion certificate or its first occupation, whichever is
earlier for the projects on which development rights and long term lease of land
is given on or after 1st April 2019 .



However, in case of projects on which development rights and long term lease
of land is given before 1st April 2019, the time of supply would be the time
when the developer, builder, construction company transfers possession or the
right in the constructed complex, building or civil structure, to the landlord by
entering into a conveyance deed or similar instrument (for example allotment
letter) in terms of notification no. 04/2018 – CT (Rate).

103

64. What would be implication of the new scheme of taxation for the
contractors?
New scheme of taxation is not applicable to the contractors. The effective rate of
taxation for the contractors would be as below:


Services provided to promoter developing RREP (having less than 50% of
the area as affordable apartment) – Rate of tax 18%



Services provided to promoter developing RREP (where affordable apartment
is more than 50%) – Rate of tax 12%. However, if the proportion of
affordable apartment comes down below 50% by the time of completion
certificate, the developer promoter would be required to pay tax for
differential amount under reverse charge mechanism.



Services provided to promoter developer in REP: Rate of tax @ 18%



Services provided to the promoter developer engaged in the Central/State
Government housing scheme(whether carpet area is less than or more than
60SQM/90 SQM) – rate of tax 12%

Note: Where builder promoter opts for continuation of old scheme, the rate of
tax for the contractor would be same as was charged earlier in pre amendment
period.

65. Whether the conditions of 80% procurement from registered supplier would be
applicable to the contractors also?
No, the condition of 80% procurement from registered supplier is applicable only
to the builder promoter not to the contractor.
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8. OPEN ISSUES
Introduction:
Though the new scheme intended to simplify and reduce the compliance burden for
the real estate sector, the scheme ended up leaving cumbersome procedures for
ongoing projects, in respect of calculations to be made for arriving at the ITC
eligibility/ reversal thereof, and payment of taxes under RCM in respect of purchases
made from unregistered dealers. Further, there are some grey areas which requires
the department clarification in the initial stage of this new scheme of taxation
otherwise differential interpretation of notification may leads to interest and penalties
at later stage.

The following are some of the queries or areas where the clarification of department
was required.
1. Joint Development Agreement (JDA) entered on or before 31.03.2019 and the
supplementary

agreement

exemption

development

on

entered
rights

on

or

would

after
be

01.04.2019.

applicable

in

Whether
terms

of

notification No.12/2017 - Central Tax (Rate) dated 28.06.2017 as amended
from time to time?


In terms of entry 41A of the notification No. 12/2017 Central Tax (Rate) dated
28.06.2017 as amended from time to time, Service by way of transfer of
development rights (TDR) or Floor Space Index (FSI) (including additional FSI)
on or after 01.04.2019 for construction of residential apartments by a
promoter in a project would be exempted provided that the entire
consideration on sale of flats from the customers has been received, before
issuance of completion certificate, where required, by the competent authority
or after its first occupation, whichever is earlier.



In the instant case as the JDA was entered prior to 01.04.2019, the above said
exemption would not be applicable as the rights arising from the JDA has
already been transferred to the developer on or before 31.03.2019.Thereby,
such liability needs to be discharged by the land owner on the date of transfer
of possession in terms of notification No.04/2018 - Central Tax (Rate) dated
25.01.2018.
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However while discharging such liability whether the new rate of tax would be
applicable needs clarification.

2. Joint Development Agreement (JDA) entered on or before 31.03.2019 and the
supplementary agreement entered on or after 01.04.2019. For construction
services provided by the Developer, whether ToS to pay such GST liability
shall be in terms of notification No. 04/2018 ibid or as per notification No.
06/2019 – Central Tax (Rate) dated 29.03.2019?


The Time of supply in terms of notification No. 06/2019 ibid would apply for
the Developer who receives development rights on or after 01.04.2019 for
construction of a project against consideration payable or paid by him, wholly
or partly, in the form of construction service of commercial or residential
apartments in the project shall be the date of issuance of completion certificate
for the project, where required, by the competent authority or on its first
occupation, whichever is earlier.



In the instant case the JDA was entered prior to 01.04.2019, whereas the
supplementary agreement after 01.04.2019, the notification 06/2019 refers to
rights transferred after 01.04.2019, now in this case whether the rights
transferred on entering into JDA (Development Agreement with General Power
of Attorney) or the same gets crystallises on entering into supplementary
agreement for area allocation? Is an issue that needs to be resolved.

3. Whether the outward tax liability arising under new scheme of taxation can
be discharged by utilizing the ITC or should be paid by the electronic cash
ledger only?


The outward tax liability should be discharged by debiting the electronic cash
ledger only as it is one of the mandatory conditions for the new scheme of
taxation. However, with respect to the construction services provided to the
landowner, the landowner is eligible to claim ITC on such construction
services, provided that the tax charged by him on sale of flats is not less than
the amount of tax charged by the developer.



However, there is no clarity provided under the notification, whether such ITC
can be used for paying outward tax liability on the sale of the flats to the
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customers which are taxable @1%/5% or such ITC can be utilised only for
discharging the other outward tax liabilities.

4. In case of ongoing projects opting for new scheme, whether landowner share
of flats should be considered as taxable for the purpose of proportionate ITC
reversal as on 31.03.2019


In terms of notification no.03/2019 Central Tax (Rate) dated 29.03.2019, credit
of input tax charged on goods and services used in supplying the service has
not been taken except to the extent as prescribed in Annexure I in the case of
REP other than RREP and in Annexure II in the case of RREP. Further, the
registered person shall pay, by debit in the electronic credit ledger or electronic
cash ledger, an amount equivalent to the input tax credit attributable to
construction in a project, time of supply of which is on or after 1st April,
2019, which shall be calculated in the manner as prescribed in the Annexure I
in the case of REP other than RREP and in Annexure II in the case of RREP.



From the above, we can say that, in case if time of supply of services relating to
landowners share was on or before 31.03.2019, the same need to be
considered for the purpose of proportionate ITC reversal, considering services
towards landowner share as taxable services. Another view which could be
possible here is that the ITC reversal as on 31.03.2019 has to be calculated
considering the developers share only, as this would be the developer’s share of
revenue which could be taxable/exempted. Since different views are possible
for this scenario, necessary clarification needs to be given by department to
avoid disputes.

5. Whether the landowner is eligible to avail full credit of tax charged by
developer even some part of their share was retained by such landowner?


In terms of notification No.3/2019 Central Tax (Rate) dated 29.03.2019,
landowner shall be eligible for credit of taxes charged by the developer towards
the supply of construction of apartments, provided the landowner further
supplies such apartments to their buyers before issuance of completion
certificate or first occupation, whichever is earlier, and pays tax on the same
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which is not less than the amount of tax charged from him on construction
of such apartments by the developer.


From the above, it can be seen that the landowner would be eligible for credit
only if they sell flats which are liable to GST. In case if sales are made after
CC/OC, or landowner hold certain portion towards self-consumption, credit
may not be eligible towards such portion as no taxes has been collected on it.
Thereby, suitable clarification from department should be required on reversal
of ITC in case if the landowner retain or sold certain flats after CC/OC, in order
to avoid dispute.

6. Whether the development rights attributable to commercial apartments in a
Residential Real Estate Project (RREP) would be taxable


In terms of entry 41A of the notification No. 12/2017 ibid, service by way of
transfer of development rights (herein refer TDR) or Floor Space Index (FSI)
(including additional FSI) on or after 01.04.2019 for construction of
residential apartments by a promoter in a project would be exempted.



From the above, it can be seen that the exemption was provided only for the
development rights towards the construction of the residential apartments.
RREP would consist of residential and commercial where commercial portion
was not more than 15% of total carpet area of all the apartments. In such case,
exemption of development rights was restricted to residential area only which
can be calculated as below.



Development rights attributable to residential area = GST payable on TDR or
FSI X Total carpet area of residential/ Total carpet area of residential and
commercial area.



Further, in terms of entry 5B of the notification No. 13/2017 Central Tax (Rate)
dated 28.06.2017 developer would be liable to pay GST under RCM for the
development rights attributable to commercial apartments in the project.

7. If the commercial space in the residential apartment is not sold to the
customer, but transferred to the association and the cost is apportioned in
the residential apartments, whether the development rights w.r.t commercial
space would be taxable?
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If the TDR are for the construction of the residential apartments and such
apartments are sold by the promoter before issuance of completion certificate
or first occupation, whichever is earlier, then in terms of entry 41A of the
notification No. 12/2017 ibid, GST would not be applicable on transfer of such
development rights.



In the instant case, as the commercial space is not sold, and the cost of the
same is apportioned in the residential apartments sold to the customer, RCM
would not be applicable on the development rights attributable to the
commercial space. However, the same view is not coming from the exemption
notification.

8. Whether the proportionate reversal of exemption towards development rights
need to be seen from developer share after CC/OC sales only or need to
include landowners after CC/OC sales


In terms of notification No.04/2019 Central Tax (Rate) dated 29.02.2019,
Developer shall be liable to pay tax at the applicable rate, on reverse charge
basis, on such proportion of value of development rights, or FSI (including
additional FSI), or both, as is attributable to the residential apartments, which
remain un-booked on the date of issuance of completion certificate, or first
occupation of the project, which should be lower of the following
i.

GST payable on TDR or FSI (including additional FSI) or both for
construction of the residential apartments in the project x (carpet area of
the un- booked residential apartments as CC/OC) Total carpet area of
the residential apartments in the project

ii.


1%/ 5% on the value of un-sold residential apartments.

From the above, it can be seen that reversal of such proportionate exemption
was done based on the entire project area which includes both developer and
landowner share.



However, logically the development rights is received only to the extent of the
developer share and hence it should be total carpet area of the developer share
and not on the landowner share.
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9. Whether exempted procurements, salaries, etc. need to be considered in the
calculation of 80% registered purchases?


One of the conditions in the new scheme of taxation is that 80% of the inputs
and input services should be received from the registered suppliers only. If
there is any shortfall, developer would be liable to pay GST under RCM on such
shortfall. The term service was defined in a wider manner in section 2(102) of
the CGST Act, 2017 as anything other than goods, except with few exclusions.



Thereby, services which are exempt and services of employee would fall within
the purview of input services. If we go by that interpretation, in case of short
fall there may be changes that GST would be applicable on services which are
exempted or services which is a neither a supply of goods nor a supply of
services (salaries) Hence, a suitable clarification need to be provided specifying
the items which need to be included for the purpose of computing 80% criteria,
in order to avoid dispute.

10.

Whether GST under RCM is applicable on the total cements purchased

from the unregistered procurements or only to the extent of shortfall?


As per entry No.2 of the notification No. 07/2019 – Central Tax (Rate) dated
29.03.2019, cement which constitute the shortfall from the minimum value
of goods or services or both required to be purchased by the promoter for
construction of a project, in a financial year (or part of the financial year till the
date of issuance of CC or first occupation, whichever is earlier) from the
unregistered supplier shall be paid at the applicable rate.



However, as per notification No. 03/2019 ibid a view which would arises is that
the promoter would be liable to pay GST under RCM for the cement procured
from the every unregistered supplier, even if the total value of inputs and input
services procured from the registered supplier is 80% or more. Further, the
same was specified in the illustration 1 notification No. 03/2019 ibid.



Thus, there is confusion in relation to the payment of GST under RCM for the
cement procured from unregistered supplier by the promoter. A suitable
clarification should be provided by the department at the earliest in order to
avoid disputes.
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11.

Whether excess procurement from registered persons (>80%) in year 1 can

be set off against the shortfall in the year 2?


Notification No. 03/2019 ibid, provides that 80% of the inputs and inputs
services shall be received from the registered supplier, in case of shortfall in a
financial year, GST needs to be paid at the 18% under reverse charge by the
developer by 30th June of the next financial year and the details shall be
submitted in the form as prescribed.



From the above, it can be seen that % of registered procurements should be
computed on yearly basis. However, there is no clarity provided in the
notification on whether excess purchase in year 1 can be set off against the
shortfall in the year 2. In our view, the same should be allowed which would be
beneficial to the developer as they can target on purchases from registered
persons based on project wise, instead of financial year wise.

12.

What would be the rate of GST for the construction services provided to

landowner under new scheme?


In terms of notification No.3/2019 ibid, promoter would be liable to pay GST on
construction of apartments which are intended for sale on or before CC or OC
would be as follows
S.

Description

Effective

No

rate

1

Affordable residential apartments

1%

2

Residential apartments other than affordable

5%

residential apartments



3

Commercial apartments in RREP

5%

4

Other commercial apartments

12%

However, there is no clarity provided in the notification that whether the same
rate of tax would be applicable for the construction services provided by
developer to landowner.



Note 2A to the notification No.3/2019 ibid provides that the value for the said
services would be the total amount charged for similar flats in the projects
from the independent buyer nearest to the date on which development rights
are transferred (i.e. date of JDA) to the developer. Since the deemed value on
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which GST is payable is in the nature of sale of flats, the same rate could be
applied for the services provided by the developer to landowner also. However,
suitable clarification should be provided in this regard.

13.

There are 3 towers where single permission is obtained for all 3 towers.

Construction of tower-1 is completed whereas construction of other two
towers has not yet started. Whether different schemes of rates can be applied
for 3 towers?


Notification No.3/2019- Integrated Tax (Rate) dated 29.03.2019 defines
ongoing project as a project which meets all the following conditions, namely-





commencement certificate issued - on/ before 31.03.2019



Construction has started – on/before 31.03.2019



Completion certificate not issued on / before 31.03.2019



Booking - on/ before 31.03.2019

The above said notification does not provide any clarity regarding whether each
tower should be treated as a separate project or not. In the instant case, since
a single permission is obtained for all the 3 towers, the same shall be treated
as construction of a single project. However, the problem would arises in case,
if tower-1 has completed in all aspects and obtained CC, whether tower-2 and
3 which are not yet started should be treated as ongoing or new projects is a
question which needs to be clarified by the department.



However, if separate permission is obtained for each tower as required by
RERA then each tower would be treated as separate project. In such case, only
tower-1 would be an on-going project if CC/OC has not obtained, whereas for
construction of other two towers, should be considered as new projects.

14.

Since Hyderabad is considered as Metropolitan cities, what would be the

areas which are covered within the jurisdiction of Hyderabad considering as
metropolitan city?


Notification no.03/2019 ibid, specifies Metropolitan cities where the area for
affordable housing was restricted to 60 q.mts are Bengaluru, Chennai, Delhi
NCR (limited to Delhi, Noida, Greater Noida, Ghaziabad, Gurgaon, Faridabad),
Hyderabad, Kolkata and Mumbai (whole of MMR) with their respective
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geographical limits prescribed by an order issued by the Central or State
Government in this regard;


Unlike Delhi, where it has clearly specified the coverage of area towards
arriving the applicability of affordable housing scheme, notification does not
specifies any such boundaries for Hyderabad.



Further, as per Greater Hyderabad Municipal Corporation (GHMC) which is
the civic body that oversees Hyderabad, which covers 4 districts – Hyderabad
district, Medchal district, Ranga Reddy district and Sangareddy district.
Whereas, as per Hyderabad Metropolitan Development Authority (HMDA),
which is constituted to develop Hyderabad Metropolitan Region is spread over
the districts of Hyderabad, Medchal, Ranga Reddy, Sangareddy, Medak,
Siddipet and Yadadri Bhuvanagiri. Different laws under the state acts covers
different regions for their administration. Therefore, necessary clarification
needs to be provided specifying the area coverage for Hyderabad in order to
avoid dispute.
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